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United States Court of Appeals for the 
District of Columbia 


Supreme Court of the District of Columbia.] 

No. 56055 j 

In Equity 

(Mrs) Catherine Foley, Plaintiff, 


Evelyn E. Nash, Realty Investment and Securities Cor¬ 
poration, Inc\, John Poole, Conservator, and Munsey 
Trust Company, Inc., Defendants. 

United States op America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the Supreme Court of the 
District of Columbia, at the City of Washington, 
in said District, at the times hereinafter mentioned, 
the following papers were filed and proceedings 
had, in the above-entitled cause, to wit:— 


1 Bill 

Filed August 10 1933 

In the Supreme Court of the District of Columbia 
Holding an Equity Court 
In Equity No. 56055 
(Mrs) Catherine Foley, Plaintiff, 

versus 

Evelyn E. Nash, Realty Investment and Securities Cor¬ 
poration, Inc., John Poole, Conservator, Munsey 
Trust Company, Inc., Defendants. 

To Above Entitled Court , Plaintiff Respectfully Slioweth :— 


1—That she is a citizen of the United States and] a resi¬ 
dent of the District of Columbia and brings this suit in her 
own name and right; 
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2— That she believes that defendant Evelyn E. Nash is 
a Citizen of the United States and a Resident of the Dis¬ 
trict of Columbia : 

3— That she believes defendant Realty Investment and 
Securities Corporation, is incorporated, and alleges that, 
as such it maintains headquarters and does business in the 
District of Columbia; 

4— That she is informed and believes that defendant Mun- 
sey Trust Company, is a corporation and has headquarters 
and does business in the District of Columbia; trustee un¬ 
der deed of trust and against which no relict is sought; 

5— That she is informed and believes that defendant, John 
Poole, is the Conservator for the late defunct Federal 
American National Bank and Trust Company, which in turn 
was the successor of the former Merchants Bank and Trust 
Company, both late of the District of Columbia; 

6— All of said defendants are sued in their respective 
rights as will hereinafter more fully appear: 

7—That plaintiff prior to and after, to wit, Novem- 
2 her 16th 1925 was a depositor in the then Merchants 
Bank and Trust Company late of Washington, I). C., 
which was later absorbed by another late banking institu¬ 
tion which, until lately, did business under the name and 
stvle of Federal American National Bank and Trust Com- 
panv in which depository plaintiff had placed her life’s 
savings, including proceeds from a life insurance policy 
paid to her, at that time, on the decease of one of her rela¬ 
tives and at which time she, plaintiff, had a balance of some¬ 
thing in excess of Two thousand dollars and on or about 
which said date, to wit, November 16, 1925 plaintiff in¬ 
structed said depositary to place two thousand dollars of 
her said balance in a first trust on a home and Pav to her 
the interest thereon, this said Merchants Bank and Trust 
Company agreed to do and led plaintiff to believe that it 
had done and regularly thereafter, with adjustments, paid 
to plaintiff the semi-annual interest on her said two thou¬ 
sand dollars until, to wit, last year or to wit, 1932 and said 
Merchants Bank and Trust Company never delivered said 
note or notes ho plaintiff nor any other title papers which 
were due her in the premises: 

8—That being unfamiliar with such matters and having 
the utmost faith in said banking institution, she permitted 
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it to withdraw from her account with it the necessary 
amount, as they or it advised and it in turn marked on the 
back cover of her deposit or pass book “COLLECTION 
12-16-25 $2000. FIRST TRUST NOTES of Evelvji E. Nash 
DUE 2-25-28 TNT. PAYABLE FEB 25 & AUG 25”, which 
she considered must be correct for she had faith and con¬ 
fidence in said Merchants Bank and Trust Company and 
its officers, she being-, as aforesaid, unacquainted with such 
matters and being well advanced in years she did not un¬ 
derstand until recentlv, when she discovered that instead of 
placing her, plaintiff's, money in the whole of a first 
3 mortgage or Deed of Trust said institution without 
plaintiff’s knowledge and approval had seriously 
jeopardized plaintiff’s money by placing same in the pur¬ 
chase of Two Thousand dollars worth of alleged first trust 
notes, total of which is believed to have been, and perhaps 
now is, Fifty thousand dollars, presumably secured on 
premises situate 1(503 You (U) Street northwest, Washing¬ 
ton, 1). C. which turns out to be a colored apartment house, 
antique, in a poor state of repair and the total value of 
which does not approach the amount of said alleged first 
trust; for purposes of taxation said property being known 
as Lot Twenty three (23) in Square One hundred seventy 
five (175) in said City and District; 

9—That the said Federal American National Bank and 
Trust Company, aforesaid, thereafter absorbed said Mer¬ 
chants Bank and Trust Company and becoming responsible 
for its obligations, including the one to plaintiff and all 
other note holders under said alleged first Trust, which com¬ 
pany in taking over the affairs of said Merchants Bank and 
Trust Company took over the notes due the plaintiff which 
turned out to be three in number, one for One Thousand 
dollars and two for Five hundred dollars each, but plaintiff 
did not know what property her money was supposed to be 
secured on nor did she even see the supposed notes until, 
to wit, 1932, when, after much effort and expense in the em¬ 
ployment of counsel she was able to collect one half of her 
principal only on and after being compelled to renew the 
remaining One thousand dollar note on the distinct under¬ 
standing that same would be paid in full, with interest at 
maturity, to wit, February 25, 1933. 
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10— That the interest paid to plaintiff was six and one 
half (6V*>) per centum per annum to the first maturity of 
said notes or, to wit, February 25, 1928, when, in breach of 
trust said institutions induced or led plaintiff to believe that 

owners of the property could i*ret the loan elsewhere 
4 at 6% and she, plaintiff, was thereby induced to and 

was made, unwarrantably, to accept interest at said 
lower rate, when in truth and in fact all of said main de¬ 
fendants knew that said property was not worth the trust 
on the market; however the interest was and has been paid 
to February 25, 1933; 

11— That by letter dated March 3, 1933 plaintiff was noti¬ 
fied bv the said Federal American National Hank and Trust 
Company to call for interest due on her remaining One 
thousand dollar note, which was due, principal and interest, 
February 25, 1933 and before plaintiff could appear at said 
last mentioned Bank, by Executive Order of the President 
of the United States it was placed in a non-functioning con¬ 
dition and has not since resumed its former supposed con¬ 
dition of liquidity. Despite which fact, when plaintiff ap¬ 
peared at said bank to collect her interest, having with her 
her said note which was due principal and interest, at which 
time she was given a check purporting to have been made 
out and dated iFebruary 27, 1933 as a cashier’s check on 
said institution and, forthwith, its representative well 
knowing that iti was a deliberate fraud on plaintiff, asked to 
see plaintiff’s said note, which, when in his hands he de¬ 
liberately marked on the back thereof the false and wrong¬ 
ful statement that, to wit, “MARCH 8, 1933 TNT. PAID TO 
FeBRUARY 25, 1933”, which representative admitted im¬ 
mediately thereafter that since the bank was under the 
President’s said ban said check could not be cashed or 


turned into monev. 

12—That, further, said note bears an endorsement on 
the back thereof the statement “WITHOUT RECOURSEm 
Merchants Bank and Trust Co. Bv B. Ashbv Sewell, Asst 
Trust Officer”, which clearly illustrates that plaintiff not 
only did not knpw what was being done with her money but 
a definite intent to give her a mere piece of paper for 
5 her money; supposedly secured on said aforemen¬ 
tioned over-valued colored property; 
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13— That the particular note now held by plaintiff was 
made bv one Evelvn E. Nash, who is believed to likve been 
a straw party or fictitious maker for some undisclosed prin¬ 
cipal and payable to said Merchants Bank and Trust Com¬ 
pany, which said company without the knowledge and con¬ 
sent of plaintiff wrongfully attempted to relieve itself of all 
responsibility under; 

14— —That plaintiff believes and alleges that the title to 
said Real estate at the time of said Evelvn E. Nash exe- 
cut ins: said notes was on record in said Evelvn E. Nash bv 
whom or thru whom defendant Realty Investment and Secu¬ 
rities Corporation, believed to a body corporate, acquired 
said real estate and which last named corporation “In con¬ 
sideration of the said extension the said note and deed of 
trust securing the same are lierebv ratified and confirmed 
and are to remain otherwise unqualified and in full force, 
and WE HEREBY GUARANTEE AND PROMISE TO 
PAY to the holder thereof the principal and interest of 
within note as the same become due and payable, in accor¬ 
dance with the terms of this extension, without demand, 
notice or protest and notice of acceptance of this guarantee” 
said extension, as to the note of plaintiff was to February 
25, 1933; said corporation further agreed to pay said note 
at maturitv in 1931 as well as in 1932; all of which exten- 
sions being appended to plaintiff’s said note; 

15— That this plaintiff has no knowledge as to what con¬ 
dition as to dates of maturity, interest and/or principal 
credits, the other of said notes are in tho she, by icounsel 
has made at least four separate demands on said federal 
American National Bank and Trust Company and t|ie Con¬ 
servator, John Poole, for a detailed list of the no|tes and 

owners thereof in the premises but their only re- 
G spouse is “We will consider it”; but no such facts 

are forthcoming, by the only parties in possession 
thereof; 

l(j—That in, to wit, 1932, plaintiff agreed to permit said 
Realty Investment and Securities Corporation, defendant 
aforesaid, to have until February 25, 1933 on the condition 
that her other One thousand dollars worth of said rjotes be 
PAID however she is now advised that said notes Were not 
paid but were simply transferred to some other holder and 
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are still part of said trust, which is a further violation of 
said corporation’s agreement in the premises; 

17— That notwithstanding: many and various promises on 
the parts of said defendants, Realty Investment and Securi¬ 
ties Corporation and the Federal American National Bank 
and Trust Company and its said conservator, John Poole, 
to see that plaintiff's said note and interest were paid and 
the former’s further written promise so to do by July 29, 
1933, both neglect and refuse to pay the same; 

18— That plaintiff has often asked, further, for detailed 
statements for the income and expenses of said property 
but said last pained institution as well as its conservator, 
John Poole, remain covert and most secretive and non-com¬ 
mittal disclosing: no facts to which this note holder and 
other noteholders are entitled, except to admit that taxes 
are in arrears; 

19— That the interests of this note holder, plaintiff, are 
in jeopardy, as well as the interests of all other note hold¬ 
ers in the premises; that she believes that to avoid further 
prejudicing* the rights of the noteholders in the premises 
and keep the property in repair as well as prevent any 
diversion of income from said property same should be 
placed in the hands of an officer of this court, such as a re¬ 
ceiver; this especially since it is patently apparent that 

there is no value or Equity in said property above 

7 the amount of said first trust, and some one solelv 

» 

representing noteholders should be in charge; how¬ 
ever, if this seems not the right procedure to the Court then 
there should be decreed a Judicial foreclosure; 

20— That plaintiff's note is past due, in interest and prin¬ 
cipal, since February 25, 1933, on which she is entitled to a 
money judgment; 

21— That plaintiff, seeking equity, is willing to do equity 
and while she desires her rights in law and equity, yet she 
does not desire to compel foreclosure proceedings if same 
nifty possibly be avoided, but is disinclined to let any but a 
court officer handle the said property pending an attempt 
to avoid same. 

WHEREFORE, premises considered plaintiff prays:— 

1—That all proper process be issued against said defen¬ 
dants including substituted service, if necessary, requiring 
said defendant^ to answer the exigencies of this bill; 
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2— That pending the ascertainment as to whether a fore¬ 
closure is proper that the Court appoint a suitable Court 
officer, such as a receiver, to take full charge of the prop¬ 
erty, lot 23, Square 175 Washington, I). C., in question, to 
handle same under direction of this Court; 

3— That defendants be required to render a full detailed 
account of their stewardship in the premises, including a 
reference to the Court Auditor or some other competent 
auditor; 

4— That, if need be, that there be decreed judicial fore¬ 
closure in the premises; 

5— That plaintiff, and other note holders be given a 
money and/or deficiency judgment or judgments; against 
such defendant as may be found to be liable. 

6— That defendants, particularly Realty Investment and 
Securities Corporation, be required by rule to show cause 

why a receiver should not be appointed in the prem- 
8 ises. 

7—That plaintiff and other noteholders be granted 
such other and further relief as to the Court may seem meet 
and just. 

And your plaintiff will ever pray etc., 


(Mrs) CATHERINE FOLEY 

plaintiff 

R W & E A McMAHOX 
Attys for Plaintiff 

Verification to foregoing and Attached Bill of Complaint 
:***##**# 

City of Washington 

District of Columbia , ss: 

I, (Mrs) Catherine Foley, after being duly sworn, accord¬ 
ing to law, depose and say that 1 am plaintiff in i;he above 
entitled and attached bill of Complaint By me subscribed; 
that 1 know the contents thereof; that matters and facts 
therein appearing made and appearing as upon my own 
knowledge are true; those made and appearing as upon in¬ 
formation and belief I believe to be true. 

(Mrs) CATHERINE FOLEY 

Plaintiff 
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Witness:— 

r. w. McMahon— 

Subscribed and sworn to before me this 10th day of 
August 1933. 

JAMES M. WOODWARD 
Notary Public for I) of C 

( Seal) 

r w & e a McMahon 

Attys. for Plaintiff . 

Answer and Return to Rule to Show Cause on the 
9 Part of Defendant Realty Investment and Securities 
Corporation , Inc. 

Filed August 19 1933 


The defendant Realtv Investment and Securities Oor- 
poration, a corporation, for answer to the bill of complaint 
filed herein, and for return to the rule to show cause issued 
against it, respectfully says: 

1. Answering paragraph 1 of said bill of complaint this 
defendant, on information and belief, admits the allegations 
therein contained. 

2. Answering paragraph 2 of said bill of complaint this 
defendant, on information and belief, admits that the de¬ 
fendant Evelvit E. Nash i> a citizen of the United States. 

* 

This defendant is without knowledge as to the residence of 
said defendant. 

3. Answering paragraph 3 of said bill of complaint this 
defendant admits that it is a body corporate and that it 
maintains offices and does business in the District of Colum¬ 
bia; further answering this defendant says that it is a cor¬ 
poration organized and existing under and by virtue of the 
laws of the State of Delaware. 

4. Answering paragraph 4 of said bill of complaint this 
defendant admits the allegations therein contained. 

5. Answering paragraph 5 of said bill of complaint this 
defendant admits that the defendant John Poole is Con¬ 
servator for the Federal American National Bank and Trust 
Company. This defendant is without knowledge as to 
whether or not the Federal American National Bank and 
Trust Company is successor to the Merchants Bank and 
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Trust Company, and if deemed material as to it demands 
strict proof thereof. 

6. This defendant is advised by counsel that the allega¬ 
tions of paragraph 6 contain conclusions of law and 

10 that it is not required to answer the same. 

7. Answering paragraph 7 of said bill of complaint 
this defendant savs that it is without knowledge as to the 
truth or falsity of the allegations therein contained, and if 
deemed material as to it demands strict proof thereof. 

8. Answering paragraph 8 of said bill of complaint this 
defendant is without knowledge as to the allegations therein 
contained except that this defendant admits that certain 
notes in the aggregate principal sum of $50,000 are secured 
by a first lien deed of trust on premises 1603 U Street, 
X. AY., Washington, D. (\, which property is owned by this 
defendant. This defendant admits that said bui ding is a 
colored apartment house and denies that it is antique or in 
a poor state of repairs. This defendant denies that the 
total value of said apartment house does not approach the 
amount of the said first trust, and says that the fair value 
of said property is substantially in excess of the amount of 
said trust. This defendant admits that for purposes of 
taxation said property is known as part of Lot 23, as well 
as 801, in Square 175, in the District of Columbia, and says 
that the assessed value of said property for the purposes 
of taxation is at present $61,515. 

9. Answering paragraph 9 of said bill of complaint this 
defendant savs that it is without knowledge as to the truth 
or falsitv of the allegations therein contained and if deemed 
material as to it demands strict proof thereof, except that 
this defendant admits that in 1932 the plaintiff collected the 
principal and interest of two notes aggregating $1,000 se¬ 
cured on said property, this defendant having arranged for 
the purchase of said notes from the plaintiff. This defen¬ 
dant denies that said purchase was made with the under¬ 
standing that the remaining $1,000 note held by 

11 plaintiff should be paid in full with interest at matur- 
itv on Februarv 25, 1933. 

10. Answering paragraph 10 of said bill of complaint this 
defendant is without knowledge as to the truth or falsity of 
the allegations therein contained, and if deemed njaterial as 
to it demands strict proof thereof, except that this defen- 
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dant denies that it knew that the property referred to was 

not worth the trusts thereon, and says that the said prop- 

ertv was and is worth substantiallv more than the amount 
* • 

of said trusts, and except that this defendant admits that 
interest on said trusts was and has been paid through Feb- 
ruarv 25, 1933. 

11. Answering paragraph 11 of said bill of complaint this 
defendant savs that it is without knowledge as to the truth 
or falsity of the allegations therein contained, and if 
deemed material as to it demands strict proof thereof. 
Further answering, this defendant says that prior to Feb¬ 
ruary 25, 1933, it had caused to be deposited with the Fed¬ 
eral American National Bank and Trust Company in trust, 
as hereinafter more particularly set forth, a sum in excess 
of all interest due on said date on all of the notes secured 
by said deedlof trust, for the purpose of having said sum 
applied in payment of said interest, and that the Federal 
American National Bank and Trust Company accept said 
sum. Further answering, this defendant is advised by 
counsel and therefore avers that the deposit of said sum by 
it in trust with the Federal American National Bank and 
Trust Company constituted in law payment in full of said 
interest and that the Federal American National Bank and 
Trust Company acted as agent for and on behalf of all of 
the holders of notes secured by said deed of trust in accept¬ 
ing said trust deposit for this purpose. 

12. Answering paragraph 12 of said bill of com- 
12 plaint ithis defendant is without knowledge of the 
truth or falsity of the allegations therein contained, 
and if deemed material as to it demands strict proof thereof. 

13. Answering paragraph 13 of said bill of complaint this 
defendant, on information and belief, admits that the de¬ 
fendant Evelyn E. Nash was a straw party for some undis¬ 
closed principal. Further answering, this defendant, on in¬ 
formation and belief, admits that all notes secured bv said 
deed of trust are payable to the defendant Merchants Bank 
and Trust Company. This defendant is without knowledge 
as to the remaining allegations of said paragraph of said 
bill of complaint, and if deemed material as to it demands 
strict proof thereof. 

14. Answering paragraph 14 of said bill of complaint this 
defendant admits the allegations therein contained except 
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that this defendant is without knowledge as to 
date of the extension endorsed on the note claimed 
by plaintiff, and if deemed material as to it demands strict 
proof thereof. 

15. Answering paragraph 15 of said bill of com] 
defendant is without knowledge as to the truth 
of the allegations therein contained, and if deemec 
as to it demands strict proof thereof. Further a 
this defendant says that it, as owner of the prc 
volved, has made repeated demands upon the 
American National Bank and Trust Company foil 
the holders of the notes secured bv said deed of 


the said Federal American National Bank and Trust Com- 


tlie exact 
ho be held 


)laint this 
>r falsitv 
material 
nswering, 
perty in- 
Federal 
a list of 
trust but 


pany has at all times failed and refused to furnis 


fendant with a list of said note holders, although, as this 


avers, the 
any knew 


defendant is informed and believes and therefore 
Federal American National Bank and Trust (Coni] 
who were the holders of said notes. 

16. Answering paragraph 16 of said bill of bomplaint 
this defendant denies that in 1932 the plaintiff en¬ 
tered into an agreement with this defendant, as al¬ 
leged in said paragraph of said bill of complaint, and 

o nrocure 


i •> 

lo 


h this de- 


says that the defendant agreed with the plaintiff t 
a purchaser for the notes held by the plaintiff secured by 
said deed of trust in the aggregate sum of $1,000. Further 
answering, this defendant says that it did procu 
chaser for said notes, as agreed, and caused to be paid to 

thereon, 
ansferred 
trust, but 


the plaintiff the face value thereof, and interes 
This defendant admits that the said notes were ti 
to some other holder and are still part of the 
denies that said purchase was a violation of this defendant’s 
agreement with the plaintiff. 

17. Answering paragraph 17 of said bill of < 
this defendant denies each and every allegation therein con¬ 
tained in so far as it is concerned. It is without knowledge 
as to the allegations in said paragraph of said bill of com¬ 
plaint relating to defendant John Poole, and if deemed ma¬ 
terial as to this defendant, demands strict proof thereof. 
Further answering this defendant saws that on Julv 27, 
1933, it made a written offer to counsel for the plaintiff 
to procure a purchaser for the note claimed to be held by 
the plaintiff in the principal sum of $1,000, with interest to 


omplaint, 
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date of payment, if plaintiff would present said note for 
payment at the International Bank, 726 Jackson Place, 
X. W., Washington, D. 0., on or before July 29, 1933. This 
defendant says that the plaintiff failed and refused to make 
delivery of th? said note in accordance with said proposal, 
whereupon this defendant withdrew its said offer. 

18. Answering paragraph 18 of said bill of complaint, 
this defendant is without knowledge as to the truth or fal- 
sitv of the allegations therein contained, and if deemed ma- 
terial as to it demands strict proof thereof. Further an¬ 
swering, this defendant says that plaintiff has never re¬ 
quested of this defendant such information as is re- 

14 ferred to in said paragraph of said bill of complaint, 

and savs that it would have been readv at all times 
» • 

to furnish suc*b information to the plaintiff had it been re¬ 
quested so to do. 

19. Answering paragraph 19 of said bill of complaint this 
defendant denies each and everv allegation therein con- 
tained. 

20. Answering paragraph 20 of said bill of complaint, 
this defendant denies the allegations therein contained. 

21. Answering paragraph 21 of said bill of complaint, 
this defendant ,is advised by counsel, and therefore avers, 
that the same contains conclusions of law which it is not re¬ 
quired to answer. 

22. Further answering said bill of complaint and each 
paragraph thereof, this defendant is informed and believes, 
and therefore avers, that from and after June 1, 1931, the 
plaintiff and all holders of notes secured by said deed of 
trust on said property were represented in all matters re¬ 
lating to said property and the notes secured thereon by 
the Federal American National Bank and Trust Company, 
which acted in the premises as agent for the plaintiff and 
all other note holders; that the plaintiff during said period 
of time has suffered and permitted the Federal American 
National Bank and Trust Company to act as her agent 
aforesaid, and has suffered and permitted the said Federal 
American National Bank and Trust Company to act as 
agent and trustee for the plaintiff and the other holders of 
notes secured by said deed of trust, to collect and receive 
from this defendant interest accrued on said notes from 
time to time and to enter into agreements with this defen- 
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dant from time to time for extension of the time of pay¬ 


ment of the principal of said notes; and this defe 


15 


ther says that on or about June 1, 1931, this defen- 


ldant fur- 


said Fed- 
Company, 


leposit in 
Bank and 
ved from 


dant entered into an agreement with the 
oral American National Bank and Trust 
the latter acting, as this defendant is informed and believes, 
and therefore avers, for and on behalf of the plaintiff and 
all other holders of notes secured by the said deejl of trust, 
wherein and whereby this defendant agreed to 
trust with the said Federal American National 
Trust Company each month the net rentals der 
said property during the preceding month, and t(iis defen¬ 
dant further savs that said Federal American National 
Bank and Trust Company agreed to accept said deposits in 
trust for and on behalf of the plaintiff and other holders of 
notes secured by said deed of trust, and the said Federal 
American National Bank and Trust Company did accept 
and hold said deposits in trust and did undertake to secure 
from all the holders of notes secured bv said deed of trust 
extensions of the time of payment of the principal thereof 
until February 25, 1934. Further answering, this defendant 
is informed and believes and therefore avers, that the Fed¬ 
eral American National Bank and Trust Company did ob¬ 
tain and procure agreements from the holders of notes in 
the aggregate principal sum of $49,000 out of the aggregate 
of $50,000 in notes secured bv said deed of trusjt for the 
extension of time of payment for the principal of |their said 
notes until February 25, 1934. 

23. This defendant further says that there is at present 
on deposit with the said Federal American National Bank 
and Trust Company, now in the hands of the defendant 
John Poole, as Conservator, the sum of $1,763.93, which said 
sum is held by the said defendant John Poole, as Conserva¬ 
tor of the said Federal American National Bank and Trust 
Company in trust for the benefit of the holders of notes se¬ 
cured by said deed of trust. And this defendant says that 
in the event it should be held that the plaintiff is entitled 
to payment of the full principal amount of the note which 
she alleged to hold in the sum of $1,900 secured by 
16 said deed of trust, the said sum of $1,763.93 on de¬ 
posit with the defendant John Poole, as aforesaid, is 
available for said purposes and properly applicable for 
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said purpose by the defendant John Poole, and is more 
than sufficient to pay the full amount of note held by plain¬ 
tiff and interest thereon. 

24. Further answering this defendant says that it has ap¬ 
plied and is applying all rents from the property involved 
in this cause for the purpose of keeping the same in good 
operating condition and in good repair and for the purpose 
of paying taxes on said property and interest and principal 
on the notes secured by the said deed of trust; that the 
property is being well operated and is in good repair, and 
is reputed to be one of the finest colored apartment houses 
in the District of Columbia. 

25. Further answering, this defendant is advised bv conn- 
sel and therefore avers that the bill of complaint of the 
plaintiff does not aver facts sufficient to entitle the plaintiff 
to relief in a court of equity, and in that the plaintiff is 
seeking by her said bill of complaint to overreach and op¬ 
press this defendant and deprive it of the ownership and 
possession of its property without just cause. 

26. Further answering, this defendant is advised by coun¬ 
sel and therefore avers that this court is without jurisdic¬ 
tion to appoint a receiver or receivers for said property in 
this suit, inasmuch as no foreclosure is prayed for in the 
bill and no relief is sought against the defendant Munsey 
Trust Company. 

27. And the defendant being advised by counsel in the 
premises hereby moves the court to dismiss the said bill of 
complaint on the grounds hereinabove set out. 

WHEREFORE, having fully answered, this defendant 
prays: 

1. That the plaintiff’s bill of complaint may be dismissed 
as to it. 

17 2. That the plaintiff’s bill of complaint may be dis¬ 

missed as to the defendant Munsey Trust Company. 

3. In the alternative, that if the plaintiff be decreed to be 
entitled to payment of her note for $1,000, as alleged in her 
bill of complaint, that the defendant John Poole be directed 
to pay said note and interest accrued thereon, out of the 
trust funds referred to in this answer, in the hands of said 
defendant John Poole as Conservator of the Federal Amer¬ 
ican National Rank and Trust Company. 
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4. That this defendant mav have a money decree against 
the plaintiff for its costs herein incurred. 

REALTY INVESTMENT AND SECURITIES 
CORPORATION 

By JOHN R. WALLER 

President 

DOUGLAS, OBEAR & DOUGLAS, 

By EDMUND D. CAMPBELL 

Attorneys for Defendant Realty 
Investment and Securities Corporation. 

District of Columbia, 

I, John R. Waller, do solemnly swear that 1 am President 
of Realty Investment and Securities Corporation, one of 
the defendants in the above entitled cause; that I have read 
the foregoing; and annexed answer by me subscr bed; that 
the statements therein made of my own knowledge are true 
and those made on information and belief I believe to be 
true. 

JOHN R WALLER 

Subscribed and sworn to before me this 16th day of Au¬ 
gust, 1933. 

GERTRUDE EpLIS 

(Seal) Notary Public, D. C. 

18 Order Appointing Receiver 

Filed August 24 1933 

##*#**=#* 

This cause coming on to be heard, this 24th day of Au¬ 
gust 1933 upon Rule to show cause why a Receiver should 
not be appointed to take full charge of Real Estate situate 
1603 U Street, northwest (Part lot 23 in Square 175) Wash¬ 
ington, D. C. issued to and served on the owners of said 
property, defendant Realty Investment and Securities Cor¬ 
poration, on Bill of Complaint, Answer of said Defendant 
to said Rule and to said Bill, all duly filed herein and was 
argued by counsel for plaintiff and said defendant: 

Upon consideration whereof the Court is of opinion that 
the facts and law in the premises warrant the appointment 
of a receiver as prayed in said Bill of Complaint, and 
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IT IS ORDERED, ADJUDGED AND DECREED That 
Austin M. Cooper be and he is hereby appointed Receiver, 
until further order of this Court, of the said Real Estate 
and said receiver is authorized and directed to take posses¬ 
sion of said .real estate, with full power and authority to 
conserve, manage and control said property, premises and 
improvements, and to operate and rent same; to make 
proper repairs and incur usual expenses for the upkeep 
and management of said premises and improvements; to 
collect and reduce to possession all income, rents and profits 
arising from said property whether due or to become due 
and or any funds which rightfully should be applied in pre¬ 
serving the rights of the owners of said property and the 
owners of the notes secured by deed of trust on said prop¬ 
erty and to apply all monies so coming into his possession 
as Receiver insofar as it may be necessary and proper to 
pay accrued and accruing taxes and interest on said Trust 
Notes in the premises, as well as for electricity, Gas, 
19 Water, Coal, Insurance, Supplies and Suitable Help, 
to hold any balance of money coming into his 'posses¬ 
sion, not expended for the purposes aforesaid, subject to the 
further order of this Court, provided said Receiver first 
enter into an undertaking to be approved by the Court, in 
the Penalty of Ten Thousand Dollars, conditioned for the 
faithful performance of the Trust hereby reposed in such 
Receiver, as provided bv law; 

IT IS FURTHER ORDERED that said Receiver make 
inquiry and report to the Court all repairs immediately nec¬ 
essary to said Improvements and the condition of Interest 
on the Trust notes, their maturities as shown by the notes 
and taxes dues on said property as well as what, if any, 
available cashimay be located and where; said report to be 
made with all due expedition but by September 11, 1933, as 
well as any other information that may be deemed pertinent. 

DANIEL W. O’DONOGHUE 
We approve Justice 

DOUGLAS OBEAR & DOUGLAS 


Bv E D CAMPBELL 

Attys for Dft Really Investment 
<& Securities Cory. 

R W & E A McMAHON 
Attys for Plaintiff. 
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Answer of John Poole, Conservator, to the Bill of 

Complaint. 

Filed August 30 1933 


This defendant for answer to the Bill of Complaint filed 
herein respectfully states: 

1 and 2. This defendant admits to be true the allegations 
contained in paragraphs 1 and 2 of said bill of complaint. 

o. This defendant has no knowledge or information in re¬ 
spect to the allegations of paragraph 3 of said bill of com¬ 
plaint, and can, therefore, neither admit nor deny the 
20 same. 

4. This defendant admits to be true the allegations 
contained in paragraph 4 of said bill of complaint. 

.5. This defendant admits that he is Conservator by ap¬ 
pointment of the Comptroller of the Currency of the Fed- 
eral-American National Bank and Trust Company bf Wash¬ 
ington, which is a consolidation of the Federal-American 
National Bank and the Merchants Bank and Trust Com¬ 
pany. 

6. This defendant is advised by counsel that thje allega¬ 
tions of paragraph 6 contain conclusions of law which he is 
not required to answer. 

7. This defendant admits that the plaintiff prior to and 
after November 16, 1925, was a depositor in the Merchants 
Bank and Trust Company, which on October 31, 1930, was 
consolidated with the Federal-American National Bank of 
Washington under the name of the Federal-American Na¬ 
tional Bank and Trust Company of Washington, but has no 
knowledge or information that such deposit constituted 
plaintiff’s life savings, including proceeds from h life in¬ 
surance policy, and if the same is material to his interests, 
he demands strict proof thereof. 

He admits that plaintiff’s balance on or about November 
16, 1925, was in excess of the sum of $2,000.00, but has no 
knowledge or information with respect to any instructions 
given by plaintiff to the said Merchants Bank aijd Trust 
Company to place $2,000.00 of her said balance in a first 
trust on a home and pay to her the interest thereoni and led 
her to believe it had done so, and should the same prove 
material to his interests, he demands strict proof thereof. 
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This defendant says that the records of said institution 
disclose the purchase on November 13, 1925, for the account 
of the plaintiff, of $2,000.00 first trust notes of Evelyn E. 

Nash, due February 25, 1928, which said notes were 
21 part of a series of notes aggregating: $50,000.00, se¬ 
cured Ibv a first deed of trust on Lot 23, Square 175, 
in the City of Washington, District of Columbia. Defen¬ 
dant savs that as the semi-annual interest on the entire 
* 


series of notes aggregating $50,000.00 was paid by the 
owner of the property, the same was distributed by said 
Merchants Bank and Trust Company and by the Federal- 
American National Bank and Trust Company to the vari¬ 
ous holders of the notes, including the plaintiff. 

With respect to the allegations contained in said para¬ 
graph that the said notes and title papers were never de¬ 
livered to the plaintiff, this defendant says that at plain¬ 
tiff’s direction the notes aggregating $2,000.00 were de¬ 


posited for collection for her 


account at the Pennsylvania 


Avenue Branch of said Bank and Trust Company, which is 
evidenced by the fact that a notation was made in plaintiff’s 
passbook. Title papers were held in the possession of the 
Merchants Bank and Trust Company for the benefit of all 
the holders of the series of notes of $50,000.00. secured by 
the deed of trust. 


8. Answering paragraph 8, this defendant says that the 
withdrawal of said funds from plaintiff’s; account and the 
purchase of said promissory notes aggregating $2,000.00 
was under the directions and instructions of the plaintiff as 
stated in paragraph 7 of this answer, and that the entry 
in the passbook as alleged in said paragraph 7 was made 
pursuant to plaintiff’s instructions. 

Defendant has no knowledge or information with respect 
to the remaining allegations of said paragraph 8, except as 
to the value of premises 1505 U Street, N. W., and should 
the same become material, demands strict proof thereof. 
This defendant says on information and belief that at the 
time the said loan of $50,000.00 was made, said land and 
premises were of the fair value of at least $75,000.00 
22 and constituted ample security for a loan of 
$50,000.00. He denies that the building on said prem¬ 
ises is antique or in a poor state of repair. 
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* i 


.9. Answering paragraph 9, this defendant admits that 
upon the consolidation of the Federal-American National 
Bank of Washington and the Merchants Bank and Trust 
Company, there came into its possession the notes held by 
the plaintiff and deposited by her for collection at the Ave¬ 
nue Branch of said Bank, and the said Federal-American 
National Bank and Trust Company continued to Collect the 
interest upon the entire series of said notes and to credit 
that due the plaintiff to her account, and that phjintiff col¬ 
lected $1,000.00 on account of the principal of said notes. 

The defendant denies the remaining allegations of said 
paragraph 9. 

10. Answering paragraph 10, this defendant has no knowl¬ 
edge or information with respect to the allegations with 
respect to change of interest rate and should the same be¬ 
come material to his interests, he demands strict proof 
thereof. Defendant denies that plaintiff was led to believe 
by said Bank that the owners could procure a loan at six 
per cent interest. Defendant states that said real estate 
has at all times been of value sufficient to secure payment 
of said notes. He admits interest has been paid thereon to 
February 25, 1933, and says that all interest payable to 
plaintiff has been duly credited to her account. 


11. Answering paragraph 11, this defendant admits that 
the Federal-American National Bank and Trust jCompany 
having received the interest due on the entire series of 
notes February 25, 1933, notified plaintiff by letter dated 
March 3, 1933, to call at the bank and collect the portion of 


said interest due her, at the same time notifying plaintiff 


that the owner of the property desired to have the 
23 time for payment of the principal of the loan ex- 
extended. Plaintiff received a cashier’s chelck for the 


interest due her and having presented her note, payment of 
interest was credited thereon and the note re-delivered to 
her. Defendant denies that any fraud was practiced on 
plaintiff by the bank’s representative, but that he acted in 
good faith in confident expectation that said bank would re¬ 
open in a few days. 

12. Defendant denies the allegations of paragraph 12 of 
said bill of complaint. Further answering said paragraph, 
this defendant savs that the endorsement referred to was 
placed upon said note prior to its purchase by plaintiff on 
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or about November 16,1925, and that as hereinbefore stated, 
said note and others of the same series were amply secured 
bv a first deed of trust on valuable real estate. 

15. Defendant denies the allegations contained in para¬ 
graph 13 of said bill of complaint. Defendant states on 

information and belief that said Evelvn E. Xash was at the 

* 

date of execution of said note and deed of trust the owner 
of record of said real estate, and that said note and all 
others of said series were payable to the Merchants Bank 
and Trust Company, which assumed no responsibility for 
payment thereof but endorsed all of said notes without 
recourse, of which said plaintiff had knowledge at the time 
she purchased the notes of said series aggregating $2,- 
000 . 00 . 

14 . Defendant admits that the title to said real estate 
was in said Evelvn E. Nash at the time of execution of said 
notes and deed of trust but has no knowledge or informa¬ 
tion with respect to the allegation that she acquired said 
real estate for defendant, Realty Investment and Securi¬ 
ties Corporation, and should the same be material to his 
interests, he demands strict proof thereof. Defendant ad¬ 
mits that said Realty Investment and Securities Corpora¬ 
tion executed the extension agreements referred to 
24 in said paragraph. 

15 . Defendant states that all notes of said series 
unpaid contain like endorsements of interest as those upon 
the note held by plaintiff. He has not furnished plaintiff 
a list of holders of said notes as such information is confi¬ 
dential and for that reason only has withheld such informa¬ 
tion. 

16 . Defendant has no knowledge or information with re¬ 
spect to the allegations contained in paragraph 16. 

17 . Defendant denies the truth of the allegations con¬ 
tained in paragraph 17 of said bill of complaint. 

18 . Defendant denies the truth of the allegations con¬ 
tained in paragraph 18 of said bill of complaint. 

19. Defendant denies the truth of the allegations con¬ 
tained in paragraph 19 of said bill of complaint, but this 
defendant not only has no objection to the appointment of 
a receiver pendente lite but has heretofore agreed to the 
appointment of a receiver made by the Court on the 24th 
day of August, 1933. 
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20. Defendant admits plaintiff’s note is past due but is 


s entitled 
lie is not 


dvised by 
said bill 
Hie relief 


advised by counsel that the allegation that she : 
to a money judgment is a conclusion of law whicl 
required to answer. 

21. Defendant is advised that he is not required to an 
swer the allegations of paragraph 21 of said bi 
plaint. 

And this defendant further denies any and all allega¬ 
tions of said bill not herein specifically answered. 

And this defendant further says that he is a 
counsel that the plaintiff has not in and by he ij 
made or stated such a case as entitles her to 
sought or to any relief whatsoever against this defendant, 
and lie claims the same benefit of this objection as though 
lie had formally moved to dismiss the plaintiff’s bill 
25 because thereof. 

And now, having fully answered, this defendant 
prays to be hence dismissed with his proper cost.^. 

JOHN POOLE ' 

Conservator. 

TOBRINER, GRAHAM, BREZ & TOBRINER 
by BYRON U. GRAHAM 

Attorneys for Conservator. 

District of Columbia, ss : 

! 

I, John Poole, on my oath do depose and say that I am 
Conservator for the Federal-American National Bank and 
Trust Company of Washington and am authorized to make 
this affidavit; that I have read the foregoing answ 
subscribed and know the contents thereof; that 
ters and things therein stated as of my personal k 
are true, and those stated upon information and 
believe to be true. 


er by me 
•/ 

the mat- 
howledge 
belief, 1 


JOHN POOLE 

Subscribed and sworn to before me this 30th day of 
August, A. D. 1933. 

JOHN F. GUTHRtDGE 

(Seal) Notary Public, D. C- 

My Commission Expires Feb. 15, 1937. 
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Order Substituting Party Defendant 

Filed Mav 2 1934 
* 

• •******# 

It being suggested to the Court by the plaintiff that de- 
dendant, John Poole, Esq., sued in this case as conservator 
of the Federal American National Bank and Trust Com¬ 
pany, which is now in process of liquidation, has 
26 been superseded in charge of assets and affairs of 
said institution, since the filing of this case, by Cary 
A. Hardee, Esq., who has been regularly appointed as Re¬ 
ceiver of and for said institution; 

NOW, THEREFORE, by consent of all necessary par¬ 
ties hereto 

IT IS HEREBY ORDERED, ADJUDGED AND DE¬ 
CREED, this 2nd dav of Mav 1934 that said Carv A. Har- 
dee, Esq., Receiver for said American National Bank and 
Trust Company be and he is hereby substituted as a de¬ 
fendant in this| case in his said capacity of Receiver afore¬ 
said, in the place and stead of said John Poole, Esq. con¬ 
servator aforesaid; Provided, however, that this cause be 
not otherwise affected, except to and said substituted de¬ 
fendant is given twenty davs within which to file such an- 
swer to the bill in this case filed, as lie may be advised so 
to do. 

JENNINGS BAILEY 

Justice 

We consent: 

r w McMahon, 

Atty for Plff . 

HUSTON THOMPSON 
HERBERT S. WARD 

Attys for Cary A Hardee 
EDMUND D. CAMPBELL, 

for Realty Inv. & Securities Corp . 

Order Permitting Intervening Petition to be Filed 

Filed June 25 1935 

* • I * • * # • * * 

Upon consideration of the Motion herein filed June 1, 
1935, and upon argument of counsel it appearing unto the 
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Court that the petitioners John L. Sherwood, Edward Ar- 

liss and John A. Reilly constitute a Noteholders’ Com- 

* 

mittee representing $41,500.00 of a total issue of (first trust 
notes of Evelyn E. Nash totalling $50,000.00 and that said 
petition represents that the title to said hotes has 
27 been sold, assigned and transferred to the petition¬ 
ers and that said notes are now past due and unpaid 

and are secured bv a deed of trust on real estate known and 

•/ 

described as 1603 U Street, N. W. and that by reason 
thereof the said noteholders together with plaintiff Cath¬ 
erine Foley are the substantial parties in interest in the 
pending litigation, it is this 25th day of June, 1935 by this 
Court 

ORDERED, that the petitioners John L. Sherwood, Ed¬ 
ward Arliss and John A. Reilly be and they are hereby 
permitted to intervene in the above-entitled cause as par¬ 
ties plaintiff and file their intervening petition therein. 

DANIEL W. O’DONOGHUE 

justice. 

Copy served in person 6/21/35 

r. w. McMahon 

Attorney for Plaintiff. 

O. K. 

EDMUND D. CAMPBELL 
Atty for Realty Investment & 

Securities Corporation. 

Petition of Interveners for Judicial Foreclosure , dtc. 

Filed June 25 1935 


* 


* 


# 


rliss and 
resenting 


To the Honorable Judge of the above Court: 

Your petitioners, J. L. Sherwood, Edward A 
John A. Reilly, Noteholders’ Committee, rep 
$41,500 of a total issue of first trust notes of Ejvelyn E. 
Nash totalling $50,000, respectfully petition and aver as 
follows: 

1. Your petitioners were duly elected a committee to 
represent certain holders of the issue of first trusi; notes of 
Evelyn E. Nash totalling $50,000, and now represent a to¬ 
tal of $41,500 of such issue; they are citizens of the United 
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States and residents of the District of Columbia and file 
this petition in their own right, as holders of the 
28 said notes, and as a committee for the said notehold¬ 
ers, as will hereafter more fully appear. 

2. That heretofore, to wit on the first day of May, 1935, 
the certain holders of the first trust notes of Evelyn E. 
Xasli, owning $41,500.00 of the issue totalling in all $50,000, 
secured by deed of trust on part of Lot 23 in square num¬ 
bered 175, which is the same issue of notes as that held bv 
the plaintiff Catherine Foley, and secured by the same real 
property, as parties of the first part each for himself, en¬ 
tered into a noteholders' protective agreement, with the 
said J. L. Sherwood, Edward Arliss and John A. Reilly 
as parties of the second part, whereby the said noteholders 
agreed to deposit with the Munsey Trust Company, as a 
depository subject to the terms of the said agreement, the 
first trust notes held by them, and did sell, assign and trans¬ 
fer the title to the said notes so deposited to petitioners 
herein as joint tenants, and thereby did vest title in your 
petitioners, all as will more fully appear from a copy of 
said agreement now shown to the Court, and your peti¬ 
tioners aver that under the said agreement the notes set 
out hereinafter have been deposited with the said Munsey 
Trust Company, and title thereto is now vested in your 
petitioners under the terms of the said agreement which 
has been declared operative and is now in full force and 
virtue. 

3. That the depositors of the notes now held by your 
committee, who at the time of the said deposit were bona 
fide holders for value, under the said agreement, the 
amounts of the said notes are as follows: 


Name of Deposit mg 

29 Noteholders 

N os. 

Date of Maturity 

Amount 

American Securitv 

m 

and Trust co. 

14 

2-25-33 

$2,500.00 

Trustee for M. Adelia 

Colburn 

15 

48 

>> 

7 7 


J. L. Sherwood 

60 

7 7 

500.00 

Mrs. Lucy Lord 

57 

7 7 i 

500.00 

Mary A. Noel 

46 

7 7 

500.00 

Rev. F. Dawson Byrne 

37 

7 7 

1,000.00 
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Name of Depositing 


Noteholders 

Nos . 

Lucv Sherwood Mavo 

53 


58 

M. P. Strickler 

17 


18 

Anne C. Schutt 

1 


2 

3 

4 


5 

23 
26 
29 

34 

35 

Lida Barnes 44 

Julia Swenson 6 

G. T. Wilkinson and 22 

Philip Litvin Substituted 
Trustees, under National 
Thrift Corporation Plan 
Charles A. Hart 16 

Federal-American Na- 7 

tional Bank and Trust Co. 8 

9 

10 

11 

12 

19 

20 

24 
41 
47 
49 
55 
59 
21 
27 

32 

33 


Date of Maturing Amount 

$1,000.00 


? y 


■> y 
y y 


2,000.00 


y y 
y y 
y y 
y y 
y y 
y y 
y y 
y y 
y y 
y y 
y y 
y y 
y y 


y y 
y y 
y y 
y y 
y y 
y y 
y y 
y y 
y y 
y y 
y y 
y y 
y y 
y y 
yy 
y y 
yy 
y y 
y y 


10,000.00 


500.00 

1,000.00 

1,000.00 


1,000.00 

16,500.00 


y y 
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30 Name of Depositing 
Noteholders 

Federal-American Na¬ 
tional Bank and Trust 
Company, Pledgee for 
E. C. Wilson and C. M. 
Wilson 

Henrietta Hill Arthur 
Irene V. Houriett and 
Irene E. Councill or the 
survivor 


Nos. Date of Maturity Amount 

$2,000.00 


38 

39 


2-25-33 
•> ? 


51 

28 


•> > 


500.00 

1 , 000.00 


Total amount of 
Notes Deposited 


$41,500.00 


4. That the real estate held as securitv for these first 

* 

trust notes is,a colored apartment house located at 1603 
U Street, N. W., the income from which is about sufficient 
to pay the operating expenses, but would not provide a sur¬ 
plus sufficient to retire these notes within any reasonable 
period of time, the estimated period being at present rates 
of return, and [Omitting any item of major building repairs 
would be about fifty years; that there is a present demand 
for apartment real estate in the District of Columbia, and 
your petitioners desire to avail themselves thereof, and 
cause the said property to be sold, as provided for in the 
deed of trust, before the summer slump in the real estate 
market is encountered, and, because of the several matters 
herein referred to and particularly the fact that the said 
property is already in control of a receiver appointed by 
this court, are seeking the sanction and authority of this 
court to proceed with the said sale. 

5. That your petitioners are advised and believe that the 
defendant Federal-American National Bank and Trust 
Company on the date it became insolvent had on deposit 
in trust for their account the sum of $1763.93 which they 
are entitled to have applied to the payment of principal 
and interest due on account of such notes of the said $50,000 
series as now remain unpaid, all as will more fully appear 

from the answer of the defendant Cary A. Hardee, 
31 Receiver, for the Federal-American National Bank 
and Trust Company filed herein. 
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6. That the defendant. Realty Investment and Securities 
Corporation, Inc. has purchased or paid off certain of the 
said note issue of $50,000, but has had the holders of the 
said notes transfer or endorse same to straw parties who 
hold title for the said Corporation, or has otherwise con¬ 
cealed the fact that the said defendant is the real and bene¬ 
ficial owner of the said notes, which your petitioners are 
advised and believe, and so believing aver amounts to the 
sum of about $7,000 and that by reason of such purchase, 
or payment, the said notes do not now represent an out¬ 
standing portion of the said $50,000 of first trust notes of 
Evelyn E. Nash and your petitioners are entitled to be ad¬ 
vised of the number and amounts of all notes paid or pur¬ 
chased by or for the account of the defendant and the date 
of such purchase because the said notes being paid or held 
by or for the account of the defendant, owner of the prop¬ 
erty, are not entitled to participate with other outstanding 
first trust notes in the assets now on hand or hereafter to 
be realized. 


7. That since the appointment of Austin M. Cooper, as 
receiver by this Court on August 24, 1933 the said receiver 
has collected and now holds a large sum of money, the ex¬ 
act amount of which is to your petitioners unknown, but 
which your petitioners believe in excess of the sum of 
$2,000.00 which said sum your petitioners are entitled to 
have paid over to them on account of the principal and in¬ 
terest due on the notes which thev hold. 

8. That the principal of their said notes are due and un¬ 
paid and that your petitioners are entitled to have the prop¬ 
erty sold, under the said deed of trust, and the proceeds 

applied to the payment of their claims and debts, as 
32 provided in said deed to which reference is made. 


WHEREFORE, the premises considered your pe¬ 
titioners pray: 

1. That a rule issue out of this honorable Court requir¬ 
ing all parties hereto to appear and show cause if any they 
have, on a day certain to be fixed by the court, why an 
order should not be entered authorizing and directing the 
Munsey Trust Company under said deed of trust to adver¬ 
tise and sell the real estate covered by the said deed of 
trust in accordance with the terms thereof for the benefit 
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of the present holders of the first trust notes secured by 

said real estate; also why the account of Austin M. Cooper, 

receiver, should not be referred to the auditor of this court 

for a statement and a determination of what first trust 

notes of Evelyn E. Nash secured bv such deed of trust have 
•» * 

been paid or,purchased by or for the account of the de¬ 
fendant Realty Investment and Securities Corporation, 
Inc., also why an order should not be entered directing the 
defendant, Cary A. Hardee, to pay to your petitioners the 
sum of $1763.93 held in trust for the account of the holders 
of the first trust notes secured by the said deed of trust. 

2. That the Court decree the sum of $1763.93 held on 
deposit by the Federal-American National Bank and Trust 
Company at the time it became insolvent to be a trust fund 
held for the benefit of the holders of the outstanding first 
trust notes of Evelyn E. Nash, and that an order be entered 
directing the payment of the said sum to your petitioners 
for the account of such notes as the auditor shall find were 


not paid or purchased by or for the account of the defen¬ 
dant, Realty Investment and Securities Corporation, Inc. 

3. That the Court enter a decree authorizing and direct¬ 
ing the Munsev Trust Company, trustee under the 
33 deed of trust, to sell the said property as provided 
for in said deed of trust and to make payment of the 


proceeds of said sale to your petitioners for the benefit of 


such noteholders as the auditor shall find have not been 


paid or purchased by or for the account of the defendant, 
Realty Investment and Securities Corporation, Inc. 

4. That the Court enter a decree directing Austin M. 
Cooper, receiver, to pay over to your petitioners such sum 
as he shall have in hand as stated bv the auditor of this 

i * 

Court for the benefit of the holders of such notes as have 


not been paid or purchased by or for the account of the 
defendant, Realty Investment and Securities Corporation, 
Inc. 


5. That the defendant, Realty Investment and Securities 
Corporation, Inc. be required to disclose what notes have 
been paid by it, or purchased by or for its account, together 
with full information regarding such purchase. 

6. That a judicial foreclosure be ordered herein and all 
proper and necessary orders entered incident thereto. 
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7. That thev have such other and further rel 
Court may find meet and proper. 

J L SHERWOOD 
EDWARD ARLI&S 
JOHN A REILLY 


ief as the 


District of Columbia, ss : 

We, J. L. Sherwood, Edward Arliss and John 


A. Reilly, 


being: first duly sworn, depose and say that we are the pe- 

a • i • 1 • iii t Tii a • t • i • 


titioners herein; that we have read the foregoin 
by ns subscribed and know the contents thereof 
facts therein stated as of our personal knowledge 
to be true, and those stated on information and 
believe to be true. 


g petition 
; that the 
, we know 
belief, we 


34 


J L SHERWOOD 
EDWARD ARLISS 
JOHN A REILLY 

Subscribed and sworn to before me this 24th day 
of May, 1935. 


HAROLD A. MEEK. 

(Seal) Notary Public for D. C. 

HUSTON THOMPSON 
HERBERT S. WARD 
Attorneys for Noteholders Committee 

Order Dismissing Bill and Directing Payment o\ 

Filed October 3 1935 


f Interest 


* 


* 


This cause having come on for hearing and it appearing 
to the satisfaction of the court that the Bill of Complaint 
filed herein should be dismissed without prejudice and the 
receiver should be directed to pay out of funds in his hands 
all past due interest owing on the first trust notes exe¬ 
cuted by Evelyn E. Nash it is by the court this 3rd day of 
October, 1935 

ORDERED, That the Bill of Complaint filed in the above 


captioned cause be and the same is hereby dismis 
out prejudice, and it is further 


sed, with- 
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ORDERED, That the Receiver, Austin M. Cooper pay 
out of the funds in his hands to the present holders of the 
notes all interest now past due and unpaid upon said first 
trust notes executed bv Evelvn E. Nash. 

j JENNINGS BAILEY, 

Justice. 

0. K. as to form 

r w McMahon 

of Counsel for Plaintiff. 

GEORGE B. SPRINGSTON 
Atty for Fed. Amcr. Bank 

HUSTON THOMPSON 
HERBERT S. WARD 

DOUGLAS OBEAR MORGAN & CAMPBELL 
ByE D CAMPBELL 

Attys for Dft Realty Inv. & Sec. Corp. 

35 Memorandum Opinion of Bailey , J. 

Filed October 17 1935 

******** 

I think that the interveners have a right to proceed in 
this case, although the original bill has been dismissed. 

The bill in this case was not filed by the plaintiff on 
behalf of all parties similarly interested, and the applica¬ 
tion of plaintiff’s counsel for an attorney’s fee will be 
denied. 

BAILEY, 

J. 

Answer of Defendant Realty Investment <£ Securi- 

36 ties Corporation to Intervening Petition of J. L. 
Sherwood, et al. 

Filed Januarv S 19*26 

* * # * * * * * 

Comes now the defendant Realtv Investment & Securi- 
ties Corporation, a corporation, and saving and reserving 
objections heretofore made to the right of the intervening 
petitioners, J. L. Sherwood, et al, to prosecute their inter- 
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veiling petition herein following the dismissal of the pres¬ 
ent bill of complaint in this cause, for answer to said inter¬ 
vening petition respectfully represents: 

1. Answering paragraph 1 of said intervening petition, 
this defendant is without knowledge of the truth or falsity 
of the allegations therein contained, and if deemed ma¬ 
terial demands strict proof thereof. 

2. Answering paragraph 2 of said intervening petition, 
this defendant is without knowledge of the truth or falsity 
of the allegations therein contained, and if deemed material 
demands strict proof thereof. 

3. Answering paragraph 3 of said intervening petition, 
this defendant is without knowledge of the truth or falsitv 
of the allegations therein contained, and if deemed material 
demands strict proof thereof. 

4. Answering paragraph 4 of said intervening petition, 
this defendant admits that the real estate held as securitv 
for the first deed of trust notes involved in this proceeding 
is an apartment house rented to colored tenants and lo¬ 
cated at 1603 U Street, X. W., in the District of [Columbia. 
This defendant says that the income from said jipartment 
house is more than sufficient to pay operating expenses, 

taxes and interest on the first deed of trust secured 
37 upon said property, and denies that it would not 
provide a surplus sufficient to retire said notes, 
within a reasonable period of time, and avers that the sur¬ 
plus from rents above said operating expenses and interest 
would retire said loan in a much less period than fifty 

vears. This defendant is advised bv counsel and therefore 
• • 

avers that it is not required to answer the remaining alle¬ 
gations of said paragraph of said intervening petition. 

5. Answering paragraph 5 of said intervening petition, 
this defendant admits the allegations therein contained. 
Further answering said paragraph, this defendant says 
that at the time of and prior to the institution of this suit 
the defendant, Federal-American National Bank & Trust 
Company had been constituted by the holders of the notes 
secured by the first deed of trust on the property! involved 
in tins suit as agent for said holders to receive the net 
rents from the property and to apply said net rents in so 
far as necessarv on account of interest on said deed of 
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trust notes as and when said interest became due; that 
on or prior to February 25, 1933, there had been deposited 
with the said Federal-American National Bank & Trust 
Company, in a trust account standing in the name of 
“Evelyn E. Nash” and applicable to the payment of inter¬ 
est on said first trust notes, the sum of $1,763.93, which 
sum was more than sufficient to pay the interest on said 
notes accruing: February 25, 1933, and which sum the said 
Federal-American National Bank & Trust Company had 
been authorized and directed by this defendant, as owner 
of the property, to apply on account of said interest. 

6. Answering paragraph 6 of said intervening petition, 
this defendant denies that it has purchased or paid off cer¬ 
tain of the said note issue of $50,000, or that it has had 

holders of said notes transfer or endorse same to 
38 straw parties who hold title for this defendant, and 

denies that it is the real and beneficial holder of said 
notes, or any of them. This defendant denies each and 
every other allegation in said paragraph 6 contained. 

7. Answering paragraph 7 of said intervening petition, 
this defendant admits that since the appointment of Austin 
M. Cooper, as receiver by this court, on August 24, 1933, 
the said receiver has collected and now holds a large sum 
of money, the exact amount of which is to this defendant 
unknown. This defendant denies that it should be turned 
over to the intervening petitioners to apply on account 
of the principal and interest due on the notes which they 


hold. 

8. Answering paragraph 8 of said intervening petition, 
this defendant denies that the principal of the notes held 
by the intervening petitioners was due and unpaid at the 
time of the institution of this suit, and denies that the 
said petitioners were entitled to have the property sold 
under the said deed of trust and the proceeds applied to 
the payment of their claims and debts under said deed of 
trust. 

WHEREFORE, having fully answered, this defendant 
prays that the intervening petition may be dismissed: that 
Austin M. Cooper, receiver, may be directed to pay over 
to this defendant as owner of the property, all sums in his 
possession as Receiver: and that this defendant may have 
an accounting from the petitioners for said moneys and 
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for moneys paid to and in the hands of the Federal-Amer- 
ican National Bank & Trust Company. 

REALTY INVESTMENT & SECURITIES 
CORPORATION 

Bv JOHN R. WALLER 

President 

DOUGLAS, OBEAR, MORGAN & CAMPBELL, 

By Edmund D. Campbell 
Attorneys for defendant Realty 
Investment <€* Securities Carp. 

39 District of Columbia, .s\<?; 

I, JOHN R. WALLER, do solemnly swear that I am 
president of Realty Investment & Securities Corporation, 
one of the defendants in the above entitled caijse; that I 
have read the foregoing: and annexed answer by me sub¬ 
scribed; that the statements therein made of my own knowl¬ 
edge are true and those made on information and belief I 
believe to be true. 

JOHN R WALLER 

Subscribed and sworn to before me this 7th djiv of Jan¬ 


uary, iy«- 


GERTRUDE ELtlS 

(Seal) Notary Public, I). C. 

Memorandum. 

January 8, 1936. 

Intervening* Petition heard, concluded and sustained; 
foreclosure ordered; exception noted. (Bailey, J.) 

Findinqs of Fact and Conclusions of Laic. 

Filed February 5 1936. 


This cause came on to be heard at this term of Court, on 
to wit the 7th day of January, 1936, and all parties hereto 
being* before the Court and represented by counsel, and the 
Court being* fully advised in the premises, makes its find¬ 
ings of fact and states its conclusions of law thereon as 
follows: 
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Findings of Fad 

1. On Februarv 25, 1925 Evelvn E. Nash made, 

40 executed and delivered sixty (60) certain promissory 
notes for the total sum of $50,000.00, payable three 

years after date, with interest at the rate of GV!>% per an¬ 
num until paid, the said notes being' secured by a deed of 
trust dated February 25, 1925, covering premises described 
as: 

Part of Lot numbered Twentv-three (23) in Albert M. 
Schneider’s subdivision of parts of lots in Square numbered 
One hundred and seventy-five (175), as per plat recorded 
in the Office of the Survovor for the District of Columbia 
in Liber 37 at folio 109:—Beginning for the same at the 
Southwest corner of said lot, and running thence East 4(j 
feet: thence North 126.83: thence Northwest to a point in 
the North line of said lot, 27.83 feet East of the North¬ 
west corner of said lot: thence West 27.83 feet to tin* North¬ 
west coner of sqid lot; thence south along the West line of 
said lot, 145 feet to the beginning. 

the said real estate being otherwise described as 1603 U 
Street, X. W., Washington, D. C.. and the said deed of trust 
having been recorded April 2, 1925 in Taber 5478 at Folio 
380, Land Records for the District of Columbia. 

2. That on Februarv 25. 1928 tlie said note's were, bv the 

• • 

noteholders thereof, extended for an additional period of 
three vears, the interest thereon being reduced at that time 
to 6% per annum, payable semi-annually. The payment of 
the said notes was guaranteed by the Realty Investment 
and Securities Corporation, a corporation doing business 
in the District qf Columbia, which at that time was the rec¬ 
ord owner of the property. 

3. That on February 25, 1931. tlm said notes were ex¬ 
tended for a period of one year, upon condition that the 
net rents from the said properly would bo deposited with 
the Federal-American Xaiiona! Bank and Trust Comnanv 

4 • 

to apply to the payment of interest and taxes on the said 
property. 

4. That thereafter an account was carried in the 

41 Federal-American National Bank and Trust Com¬ 
pany, under the title of Evelyn E. Nash—Interest 

Accumulation Account, withdrawals being made from this 
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account from time to time by the real estate department of 
the said bank, for the purpose of paying' taxes and interest. 
That on one occasions, however, in July 1932 the sum of 
$1,042 was withdrawn from this account and transferred 
to the Realty Investment and Securities Corpc 
the purpose of purchasing a $1,000 note of the 
trust issue of notes, at that time owned by Catlie 
and the said funds were used for the purpose ojf purchas¬ 
ing the note referred to. 


35 


ration for 
said first 
•ine Foley, 


jy 25, 1933, 
Company 
Accumula- 
^nained on 


5. That after payment of interest due Februar 
the Federal-American National Bank and Trust 
had on deposit in the Evelyn E. Nash—Interest 
tion Account the sum of $1,763.93, which sum re 
deposit in the said bank on March 3, 1933 when the said 

bank was closed bv reason of insolvencv and never there- 

• % 

after permitted to reopen. 

6. Thai on August 24, 1933 Austin M. Cooper was ap¬ 

pointed Receiver herein, and thereafter the said Receiver 
duly qualified and has since the said date collected the in¬ 
come from, and made certain disbursements for t'le account 
of the said property, and has paid the interest on the said 
$50,000. of first trust notes to and including August 25, 
1935. I 

7. That the said notes were payable at the sai<jl Federal- 
American National Bank and Trust Company, and the de¬ 
posit of money by the Realty Investment and Securities 
Corporation in that bank to pay the interest on the said 
notes when it became due, relieved the depositor 
tlier liability on account thereof. 

8. That on May 1, 1935 a Committee of 
42 ers was organized, consisting of J. L. Slier 


from fur- 

Notehold- 
|vvood, Ed¬ 




ward Arliss and John A. Reilly, in which the Munsey 
Trust Company was named as depositary, and thereafter 
under the said agreement there was deposited witjh the said 
depositary a total of $44,500.00, out of the saijd $50,000. 
first trust issue. 

Conclusions of Law 

1. That the total of $44,500 of the 1st trust not^s of Eve¬ 
lyn E. Nash is now past due and unpaid as to priij 
interveners are entitled to a decree of foreclosur 

2. That J. L. Sherwood, Edward Arliss and 
Reilly, Noteholders’ Committee, are the legal I: 


cipal, and 
* 

✓ • 

John A. 
olders of 
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the said $44,500. of first trust notes of Evelyn E. Nash, and 
are entitled to have the property, covered by the said deed 
of trust, sold and the proceeds applied to the payment of 
the said notes, as provided for in the said deed of trust. 

3. That the Receiver, Austin M. Cooper, appointed by 
this Court is entitled to claim as a general creditor, for the 
account of the noteholders of the first trust notes, the funds 
on deposit in the Evelyn E. Nash—Interest Accumulation 
Account, in the Federal-American National Bank and Trust 
Company on the date it became insolvent, and he shall ac¬ 
count for the same, together with other money coming into 
his possession,iin an account to be stated by the Auditor of 
this Court. 

4. That the Auditor of this Court shall determine the dis¬ 
tribution among the noteholders and others, of any money 
remaining in the hands of the Receiver, Austin M. Cooper, 
as well as the rights of the said noteholders in any partici¬ 
pation certificate which may be issued to the Receiver, Aus¬ 
tin M. Cooper. 

5. That the above-described real estate situated at 1603 

U Street, X. \\\, Washington, D. C. shall be ap- 
43 praised by three appraisers to be appointed by this 
Court. 

6. That a decree should be entered in accordance here¬ 
with. 

JENNINGS BAILEY, 

Justice. 

No objection 

GEORGE B. SPRIXGSTOX 

Atty for Cary A. Hardee 

Receiver , Fed. Am. Nat. Bank 
and Trust Co. 

Order for Accounting 

Filed February 5 1936 

#*#*#**** 

This cause came on further to be heard at this term, and 
all parties in interest being represented before the Court 
by counsel, and it appearing unto the Court that at least 
$44,500.00 of the first trust notes of Evelyn E. Nash, se¬ 
cured by a certain deed of trust, are past due and unpaid as 
to principal, and upon consideration thereof, it is by the 
Court this 5th day of February, 1936, 
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ADJUDGED, ORDERED AND DECREED: 

1. That Austin M. Cooper, Receiver, appointed by this 
Court on September 11, 1933, be and he hereby is authorized 
and directed to file a general claim with Carv A. Hardee, 
Receiver of the Federal-American National Bank and Trust 
Company, for the sum of $1,763.93, being? the credit balance 
on deposit in the said bank in the account of Evelyn E. 
Nash Interest Accumulation, and said Austin M. Cooper 
is hereby authorized to execute all necessary papers in con¬ 
nection with the preparation and fi 1 in<>' of said claim, and 

to receive a Receiver’s certificate of allowance of 
44 said claim and to receive dividends thereon and re¬ 
ceipt therefor and to account for the same to the 
Auditor of this Court, and said Receiver is hereby author¬ 
ized and directed to assign said Receiver’s certificate to 
such persons as the Auditor of this Court shall determine 
are entitled thereto. 

2. The Receiver, Austin SI. Cooper, is hereby ordered to 
prepare and submit an account of the money received and 
disbursed bv him to the Auditor of this Court, who shall 
state the account and shall fix the allowance of commissions 
and determine the balance remaining in the hands of the 
Trustee for distribution, the persons entitled to participate 
in such distribution and the amounts they are entitled to 
receive, and the matter is hereby referred to the Auditor in 
accordance with the foregoing. 

Bv the Court: 


JENNINGS BAILEY, 

justice. 


No objection as to form 
EDMUND D CAMPBELL 
Atty for Realty lav. Corp. 

GEORGE B. SPRINGSTON 
Atty for Cary A Hardee Rec. 

Foreclosure Decree 
Filed Februarv 5 1936 


The above-entitled cause having come on to be!heard at 
this term and having been duly submitted to and consid¬ 
ered by the Court, and the Court having made its findings 
of fact and conclusions of law herein, it is this 5th day of 
February, 1936, 
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ADJUDGED, ORDERED AND DECREED as follows: 

1. That if the defendant Real tv Investment and 

45 Securities Corporation does not pay. and if no other 
party in this cause pays within five days from the 

date of tiiis decree, the sum of $50,000.00, with interest at 
the rate of 6%iper annum from August 25, 1933. being: the 
amount of the indebtedness found to be due from the de¬ 
fendant Realtv Investment &• Securities Corooration to the 

• A 

holders of notqs secured by the deed of trust hereinafter 
referred to, then the real estate mentioned and described 
in paragraph 2 of this decree shall be sold for the purpose 
of paying the saline, and all the lien, right, title and interest 
and equity of redemption of the defendant, Realty Invest¬ 
ment & Securities Corporation, and all persons claiming 
under it and of jail parties to the above-entitled cause in and 
to said real estate, shall be forever barred and foreclosed. 

2. That Munsey Trust Company, Trustee under the deed 
of trust from Evelyn E. Nash to Munsey Trust Company, 
dated February 25, 1925, and recorded on April 2, 1925, 
as Instrument No. 68 among the Land Records of the Dis¬ 
trict of Columbia, hereinafter in this decree for conveni¬ 
ence called the deed of trust, is hereby appointed trustee to 
make sale of tlie following real property mentioned and 
described in said deed of trust: 

Part of Lot numbered Twenty-three (23) in Albert M. 
Schneider’s subdivision of part of Lots in square numbered 
One Hundred and seventy-five (175), as per plat recorded 
in the Office of t)ie Surveyor for the District of Columbia in 
Liber 37 at folio 109; Beginning for the same at (lie South¬ 
west corner of ^aid lot, and running thence East 46 feet; 
thence North 1^6.83 feet; thence Northwest to a point in 
the North Line qf said lot, 27.83 feet East of the Northwest 
corner of said lot; thence West 27.83 feet to the Northwest 
corner of said lot; thence South along the West line of said 
lot, 145 feet to the beginning. 

and that advertisement of said sale be made in the Evening 

o 

Star newspaper. 

3. That R. Marbury Stamp, Charles H. Hillegeist 

46 and William H. Lanham be and they are hereby ap¬ 
pointed appraisers, to appraise said property prior 

to the sale thereof, and said appraisers shall file their ap¬ 
praisal thereof ip this cause and shall be entitled to receive 
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for their services such compensation as the Court 
after direct. 

4. In making* said sale the Munsey Trust Con 
trustee, shall comply in all respects with the terms 
Rule No. 68, and with the Act of Congress relatin 


may here- 

lpany, as 
of Equity 
g to sales 


ot real estate or interest in land under orders or decrees of 


any United States Court passed April 24, 1935; 
that said trustee shall accept no bid at said sale 
tor less than three-fourths of the appraised vali 
property as found by said appraisers. 

JENNINGS BAi: 

No objection as to form 
EDMUND D. CAMPBELL 
Atty for Realty Invest Corp. 

GEO B SPKINGSTON 
Atty for Cary A Hardee Rec . 

From the foregoing decree the defendant note 
peal in open court. Cost bond on appeal is fixed a 
deposit of $50 in cash in lieu thereof. 

JENNINGS BAI 
Memorandum 

February 17, 1936. 

Undertaking on appeal ($100) approved and l 

Assignment of Errors. 

Filed Februarv 19 1936 


provided 
which is 
e of said 

bEY, 

Justice 


is an ap- 
t $100, or 

EY, 
Justice 


led. 
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Comes now the defendant Realty Investment Securi¬ 
ties Corporation, appellant on appeal in the above entitled 
cause and files this its assignment of errors on the appeal 
herein. 

The Court erred: 

1. In deriving the motion of this defendant to dismiss the 
petition of the interveners after the Court had granted this 
defendant’s motion to dismiss plaintiff’s original bill of 
complaint. 

2. In admitting any testimony in support of the interven¬ 
ing petition. 

3. In holding that the interveners’ rights were based up¬ 
on the status as of the date they filed their intervening peti- 
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tion, rather than as of the date of the filing of the original 
bill. 

4. In entering the decree of foreclosure in this cause. 

c? 

CHAS. A. DOUGLAS 
EDMUND D. CAMPBELL 
Attorneys for defendant Realty In¬ 
vestment d Securities Corporation. 

48 Memoranda. 

February *25, 1936. 

Order extending time to file Statement of Evidence to 
and including March 16, 1936, filed. 

March 16, 1936. 

Proposed Statement of Evidence filed. 

Supreiqe Court of the District of Columbia. 

Wednesday, Anril 8, 1936. 

» < A 7 

The Court resumes its sessions pursuant to adjourn¬ 
ments, the Justices sitting* in Equity, presiding. 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the defendant, Realty In¬ 
vestment & Securities Corporation, by its attorneys pre¬ 
sents to the Court its Statement of Evidence taken at the 
trial of this cause, and prays that the same be signed and 
made of record, nunc pro tunc, which is hereby accordingly 
done. 

JENNINGS BAILEY, 

Justice 

Designation of Record. 

Filed February 19 1936 

Comes now the defendant Realty Investment & Securi¬ 
ties Corporation, appellant in the above entitled cause, and 
designates parts of the record which it desires 1o have in¬ 
cluded in the transcript, said parts being considered 

49 sufficient for the determination of the questions 
raised on appeal, namely: 

1. Bill of Complaint. 

2. Order of May 2, 1934, substituting Cary A. Hardee, 
Receiver, as defendant in place of John Poole, Conserva- 
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tor of the Federal-American National Bank and Trust 
Company. 

3. Intervening petition of J. L. Sherwood, Edward Ar- 
liss and John A. Reilly, filed June 25, 1935. 

4. Order dismissing original bill without prejudice, en¬ 
tered October 3, 1935. 

5. Memorandum opinion of Bailey, J. 

6. Answer of defendant Realtv Investment & Securities 
Corporation to intervening petition of J. L. Sherwood, 
et al, filed January S, 1936. 

7. Trial memorandum of January 8, 1936. , 

8. Findings of Fact and Conclusions of Law entered 
February 5, 1936. 

9. Order for accounting and reference to Ani 
tered Fcbruarv 5, 1936. 

10. Foreclosure Decree entered February 5, l|936, with 
notation of appeal. 

11. Memorandum cost bond filed February 17, 

12. Statement of Evidence. 

13. Assignment of Errors. 

14. This designation. 

CHAS A. DOUGLAS 
EDMUND D. CAMPBELL 
Attorney* for defendant Realty In¬ 
vestment <£ Securities Corporation. 


cl it or, en- 


j:r 
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Counter Designation of Record 
Filed Februarv 26 1936 


* 






Come now the intervening petitioners, appellees in the 


* 


parts of 
the tran- 
t not be- 


above-entitled cause, and respectfully designate 
the record which they desire to have included in 
script, the designation of record filed by appellai 
ing considered sufficient for a determination of pie ques¬ 
tions raised on appeal. 

1. Bill of Complaint. 

2. Answer of Realty Investment and Securities 
tion to original Bill of Complaint. 

3. Answer of Conservator, John Poole, to ori.4 
of Complaint. 

4. Order appointing Receiver for real estate sitdate 1603 
U Street, N. W. Washington, D. C. 


Corpora- 
[inal Bill 


42 REALTY INVESTMENT & SECURITIES CORPORATION VS. 


5. Order of Mav 22, 1934, substituting Carv A. Hardee, 
Receiver, as defendant in place of John Poole, Conservator 
of the Feder^l-American National Bank and Trust Com¬ 
pany. 

6. Order dated on or about June 25, 1935 permitting in¬ 
tervening petition to be filed. 

7. Intervening petition of J. Sherwood, Edward Arliss 
and John A. Reilly, filed on or about June 25, 1935. 

8. Order dismissing the original Bill of Complaint with¬ 
out prejudice, entered October 3, 1935. 

9. Memorandum of opinion of Mr. Justice Bailey. 

10. Motion to dismiss and answer of Cary A. Hardee, Re¬ 
ceiver, to intervening petition. 

51 11. Answer of defendant Realtv Investment & Se- 

i • 

curities Corporation to intervening petition. 

12. Trial memorandum of January 8, 1936. 

13. Findings of Fact and Conclusions of Law entered 
February 5, 1936. 

14. Order for accounting and reference to Auditor, en¬ 
tered February 5, 1936. 

15. Foreclosure Decree entered February 5, 1936, with 
notation of appeal. 

16. Memorandum cost bond filed February 17, 1936. 

17. Statement of Evidence. 

18. Assignment of Errors. 

19. This Designation. 

HUSTON THOMPSON 
HERBERT S. WARD 

Attorneys for Plaintiff. 

Service of copy accepted 2/25/36 
DOUGLAS, OBEAR, MORGAN & CAMPBELL 
per J A MARSHALL 

Atty for Appellant. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, FRANK E. CUNNINGHAM, Clerk of the Supreme 
Court of the District of Columbia, hereby certify the fore- 
going pages numbered from 1 to 51, both inclusive, to be a 


true and correct transcript of the record, according to di¬ 
rections of counsel herein filed, copies of which are made 
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EILLY. 43 


y, wherein 
1 E. Nash 


Inscribe my 
of Wash- 


part of this transcript, in cause No. 56055 in Equi 
(Mrs.) Catherine Foley is Plaintiff and Evelv 
et al. are defendants, as the same remains upon tfye files and 
of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto su 
name and affix the seal of said Court, at the City 
ington, in said District, this 1st day of June, 1S36. 

FRANK E. CUNNINGHAM, 

! Clerk. 

Bv CHAS B. COFLI^, 

(Seal) A ssisiant Clerk. 

Endorsement: United States Court of Appea 
District of Columbia. Filed June 2, 1936. Moncure Burke, 
(Jerk. 


53 In the Supreme Court of the District of Colombia. 

Holding an Equity Court. 

Equity No. 56,055. 

Catherine Foley, et al., Plaintiffs, 

vs. 

Evelyn E. Nash, et al., Defendants. 

Statement of Evidence. 

At the hearing of the above entitled cause on October 3, 
1935, before Mr. Justice Bailey the following proceedings 
were had, evidence offered and given, rulings mAde by the 
court, and exceptions taken and noted by the couift: 

Richard W. McMahon, Esquire, was present 
of the plaintiff; Huston Thompson and Herbert 


on behalf 
S. Ward 


were present on behalf of the interveners J. L. pherwood, 
Edward Arliss and John A. Reilly; and Edmund D. Camp¬ 
bell, Esquire, of the firm of Douglas, Obear, jdorgan & 
Campbell, was present on behalf of the defendant Realty 
Investment & Securities Corporation; Bailey Springston, 
Esquire, was present on behalf of Cary A. Hardee 
of Federal-American National Bank & Trust Cor 
Before the introduction of anv evidence in 
counsel for the defendant Realty Investment & (Securities 
Corporation moved the court to dismiss the plaiijitiff’s bill 
of complaint on the ground that it did not state 4 cause of 


' Receiver 
ipany. 
the case. 


action cognizable in equity. The court granted sa 
and directed that the bill of complaint of the pi 
dismissed. 


id motion 
aintiff be 
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Thereupon counsel for the defendant Realty Investment 
& Securities Corporation moved the court to dismiss the 
intervening petition of J. L. Sherwood, Edward Ar- 

54 liss and John A. Reillv, on the ground that the orig- 
inal bill of complaint having been dismissed for fail¬ 
ure to state a cause of action cognizable in equity, the in¬ 
terveners had no right further to proceed with the cause, 
under Equity Rule 13 of the Supreme Court of the District 
of Columbia. The court took said motion under advise¬ 
ment and continued the cause, and thereafter filed memo¬ 
randum opinion granting the interveners the right to pro¬ 
ceed further with the cause. 

Thereafter on January 8, 1936, the cause came on again 
to be heard before Mr. Justice Bailey, and the Interveners, 
to maintain the issues on their part joined, offered the fol¬ 
lowing evidence, the admission of all of which evidence 
was duly objected to by the defendant Realty Investment & 
Securities Corporation on the ground that the interveners 
had no right io proceed with the cause, which objections 
were overruled and exceptions noted and allowed. 

Anthony J. Byrne having been first duly sworn, was ex¬ 
amined and testified in substance as follows: 

Witness has been employed by the Munsey Trust Com¬ 
pany for approximately 15 years and was assistant treas¬ 
urer of said institution. Witness identified deposit agree¬ 
ment between certain noteholders and the interveners and 
the Munsey Trust Company, which was offered and re¬ 
ceived in evidence as Interveners’ Exhibit “A”, which pro¬ 
vided in substance for the deposit with the Munsey Trust 
Company of the notes secured by the deed of trust, title to 
said notes to be held by the interveners J. L. Sherwood, 
Edward Arliss and John A. Reilly, constituting the Note¬ 
holders Protective Committee, with full rights in said Note¬ 
holders Protective Committee to deal in all matters as ab¬ 
solute owners of the said notes. 

Witness thereupon identified notes of Evelyn E. 

55 Nash in the aggregate principal sum of $44,500, se¬ 
cured by deed of trust referred to in the intervening 

petition, which notes had been deposited by the interveners 
with the Munsey Trust Company, and which notes were 
offered and received in evidence as interveners’ Exhibit 
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“B”. A form of said notes, with endorsement 
sion slips thereto attached is as follows: 


and exten- 
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$500.00 

Washington, D. C., Feb.j 25, 1925 

Three years after date, I.. 
promise to pay to the order of 
CHANTS BANK AND TRUST COM¬ 
PANY . 

Five Hundred ....Dollars 

for value received, with interest at O 1 /^ 
per centum per annum until paid, paya¬ 
ble semi-annually; each installment of 
interest to boar interest after maturity, 
if not then paid, at the rate aforesaid. 

Payable at the office of saic. Company 
in the City of Washington, D. C. 

No. 54 of 60 

Evelyn E. Nash 

United Realty Co. 

1343 H NJ W. 


This is to certify that this is! one of the 

* 

promissorv notes described ill a certain 
deed of trust of even date herewith, to 
tiie Trustees named in the m 
of, and noted in Certificate ^ T o. 134141 
issued by these Companies. 

The District Title Insurance (pompany, 
The Lawyers Title Insurance 
The Washington Title Insurance Com- 
a pany 

By Geo. H. O 
Vice Pres 

(Endorsement on back of note) 

WITHOUT RECOURSE 


3 ? 

O fl 
-G © 


Connor, 

[dent 


Merchants Bank & Trust Co. 

By Ashby Leavell 
Asst. Trust Officer 
Mrs. Jeanette B. Youngs, 

317 10th St. N.E., Apt. 11 
Extension slip shows 
this note extended to 
February 25, 1932 

56 (Payments endorsed on back of note) 
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PAYMENTS 


9-3-25 Int. to 

Aug/25 


$16.25 

3-3-26 “ “ 

Feb. 

25/26 

16.25 

9-4-26 “ paid to 

Aug 

. 25/26 16.25 

2-28-27 “ 

< t 

Feb. 

2; 

5/27 16.25 

Aug. 26, 1927 

Int. 

paid to 

Aug. 25, 1927 

Mar. 7, 1928 

i t 

< i 

i i 

Feb. 25, 1928 

Aug. 30, 1928 

i t 

i i 

11 

Aug. 25, 1928 

Feb. 28, 1929 

i ^ 

i i 

t i 

Feb. 25, 1929 

Aug. 29, 1929 

i i 

i i 

i i 

Aug. 25, 1929 

Mar. 1, 1930 

i i 

11 

i i 

Feb. 25, 1930 

Aug. 27, 1930 

i t 

11 

i 4 

Aug. 25, 1930 

Mar. 25, 1931 

L 4 

i i 

4 i 

Feb. 24, 1931 

Aug. 25, 1931 

4 4 

t i 

i t 

Aug. 25, 1931 

Feb. 26, 1932 

4 4 

i i 

i 4 

Feb. 25, 1932 

Aug. 26, 1932 

4 4 

i i 

4 4 

Aug. 25, 1932 

Feb. 27/33 

4 4 

i i 

4 4 

Feb. 25, 1933 

Aug. 26/33 

4 4 

i i 

4 4 

Aug. 25, 1933 

Feb. 27/34 

4 4 

i t 

4 4 

Feb. 25, 1934 

Aug. 25 

4 4 

i i 

4 4 

Aug. 25/34 

Feb. 28 

4 4 

i t 

4 4 

Feb. 25/35 

Oct. 7 i 

4 4 

1 1 

4 4 

Aug. 25, 1935 

Feb. 27,il936 

4 4 

i i 

4 4 

Feb. 25, 1936 


AMC 


The allonges on $22,000 principal amount of said notes 
indicated written agreement for their extension to Febru¬ 
ary 25, 1932, and allonges on the remaining $22,500 indi¬ 
cated written agreement for their extension to Februarv 
25, 1933. It was stipulated that all of said notes were notes 
secured by deed of trust referred to in the intervening pe¬ 
tition. 


Cross Examination by Mr. Campbell 

The majority of the notes deposited with the Munsev 
Trust Company were delivered individually by the vari¬ 
ous depositors. In some cases they were brought in by the 
bank. All deposits were subsequent but proximate to the 
date of the depositary agreement. 

Thereupon Thomas T. Keller was called as a witness on 
behalf of the interveners, and having been duly sworn, tes¬ 
tified in substance as follows: 
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57 Direct Examination by Mr. Ward 

Witness was formerly employed bv the Receiver of 
the Fcderal-American National Bank & Trust Company, 
and prior to that time by the Federal-American 
Bank & Trust Company, and prior to that time 
chants Bank & Trust Company, over a period of 
He was assistant treasurer for the Merchants Ban 
Company and assistant trust officer for the Fedej 
ican National Bank & Trust Company. 

Thereupon interveners offered and there was received in 
evidence as interveners’ Exhibit “C” the deed of 
curing the notes which had been offered in ev: 
interveners’ Exhibit “B”, and which deed of tru 
follows : 

THIS INDENTURE 


National 
bv Mer- 
14 years, 
c & Trust 
al-Amer- 


trust se- 
dence as 
fet was as 


Made this—25th—dav of February, A. D. 1925, bV and be- 


Folumbia, 

TRUST 


tween EVELYN E. NASH, of the District of (I 
party of the first part; and THE MUNSE\ 
COMPANY. a corporation organized under the la|vs of the 
District of Columbia, party of the second part; 

WHEREAS, the said party of the first part is justly in¬ 


debted unto the MERCHANTS BANK AND 


COMPANY in the full sum of Fiftv thousand Dollars ($50,- 
000.00), for money loaned, for which amount she has made 
and delivered her sixty certain promissory notes, bearing 
even date with these presents, numbered one to sixty re¬ 
spectively, notes Nos. 1 to 40 inclusive, for the sum of One 
thousand Dollars ($1,000.00) each, and notes Nos. 41 to 60 
inclusive, for the sum of Five hundred Dollars ($500.00) 
each, all of said notes payable to order of the safd MER¬ 
CHANTS BANK AND TRUST COMPANY, at itsh office in 


TRUST 


the City of Washington, D. C., three years after d 


ate, with 


interest at the rate of six and one-half per centum per an¬ 
num until paid, payable semi-annually; each instalment of 
interest to bear interest after maturity, if not then paid at 
the rate aforesaid. 

Said notes have been identified and registered 
District Title Insurance Company, The Lawyers 
surance Company and The Washington Title I 
Company, as evidenced by their certificate bearijng Case 
No. 134141 on each of the same. 


by The 
(Title In- 
isurance 
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AND WHEREAS the party of the first part desires to 
secure the prompt payment of said debt, and the interest 
thereon, as well as any renewals or extensions of said notes 
when and as,the same shall become due and payable, and 
of all costs and expenses incurred in respect thereto, and 
of all costs and expenses, including 1 reasonable counsel fees 
incurred or paid by the said party of the second part, or 
substituted trustee, or by any person hereby secured 
58 on account of any litigation at law or in equity which 
may arise in respect to this trust or the property 
hereinafter mentioned, while this trust continues, and of 
all money which may be advanced as herein provided for, 
with interest qt the rate of 6L> per centum per annum on all 
such costs and sums so advanced, from the date of such 
advance. 


NOW, THEREFORE, THIS INDENTURE WITNESS¬ 
ETH that the party of the first part, in consideration of 
the premises, and of one dollar lawful money in hand paid 
by the party of the second part, the receipt of which, before 
the sealing and delivery of these presents, is hereby ac¬ 
knowledged. has granted, and does by these presents grant, 
unto the party of the second part, in fee simple, the follow¬ 
ing described land and premises, situate in the District of 
Columbia, and known and designated as and being 

Part of Lot | numbered Twenty-three (23) in Albert M. 


Schneider ? s subdivision of parts of lots in Square num¬ 


bered One hundred and seventy-five (175), as per plat re¬ 


corded in the Office of the Survevor for the District of 


Columbia in Liber 37 at folio 109: — Beginning for the same 
at the Southwest corner of said lot, and running thence 
East 46 feet; thence North 126.83 feet: thence Northwest to 
a point in the North line of said lot, 27.83 feet East of the 


•Northwest corner of said lot; thence West 27.83 feet to the 


Northwest corner of said lot: thence South along the West 
line of said lot, 145 feet to the beginning; 
together with all and singular, the improvements, ways, 
easements, rights, privileges and appurtenances to the 
same belonging, or in anywise appertaining, and all the es¬ 
tate, right, title, interest and claim, both at law and in 
equity, or otherwise however, of the party of the first part, 
of, in, to or out of the said land and premises. 
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HELESS, 


her heirs 
land and 


IN AND UPON THE TRUSTS, NEVERT 
hereinafter declared; that is to say: 

IN TRUST to permit said party of the first part 
or assigns, to use and occupy the said described 
premises, and the rents, issues and profits thereof to take, 
have and apply to and for her or their sole use and benefit, 
until default be made in the payment of any of said 
promissory notes hereby secured or of any instalment of 
interest thereon, when and as the same shall be 
and payable, or of any taxes, assessments or ins 
required by the covenants herein contained, or of 
mission or expense herein provided for. 

AND upon the payment of all of said notes ajid the in¬ 
terest thereon, and all moneys advanced or expenses as 
herein provided, and all other proper costs, charges, ex- 


come due 
luranee as 
anv com- 


penses, commissions and half commissions, at 


before the sale hereinafter provided for, to release and re 


anv time 


party of 
host. 


convey the said described premises unto the said 
the first part, her heirs or assigns, at her or their 

AND upon this further trust, upon any default or 
59 failure being made in the payment of anv of said 
notes or of any instalment of principal oj interest 
thereon, when and as the same shall become due and pay¬ 
able, or upon any default being made in the payment of 
anv taxes or assessments now due or which mat become 

• t' 

due or be assessed against said land and premises or any 
part thereof, during the continuance of this trust 
any default being made in the payment, after 
therefor, of any money advanced as herein prov 


or upon 
demand 
ided for, 


or of any proper cost, charge, commission or expense in and 


the said 
the exe- 
all be its 


about the same, then and at anv time thereafter, 
party of the second part or the trustee acting in 
cution of this trust, shall have the power and it si 
or his duty thereafter to sell, and in case of any (default of 
any purchaser, to resell the said described land and prem¬ 
ises, at public, auction, upon such terms and conditions, in 
such parcels, at such time and place, and after such pre¬ 
vious public advertisement as the party of the second part 
or the trustee acting in the execution of this trust, shall 
deem advantageous and proper; and to convey the same in 
fee simple, upon compliance with the terms of sale, to, and 
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at the cost of, the purchaser or purchasers thereof, who 
shall not be required to see to the application of the pur¬ 
chase money ;,and from the proceeds of said sale or sales: 
FIRSTLY, to pay all proper costs, charges and expenses, 
including all fees and costs herein provided for, and all 
moneys advanced for taxes, assessments, and insurance 
with interest thereon as herein provided, and all taxes, gen¬ 
eral and special, due upon said land and premises at time 
of sale, and such expense, if any, as may be necessary to 
vest a complete title in the purchaser, and to retain as 
compensation a commission of five per centum on the 
amount of the said sale or sales; SECONDLY, to pay what¬ 
ever may then remain unpaid of said notes, whether the 
same shall be due or not, and the interest thereon to date 
of payment, it being agreed that said notes shall, upon such 
sale being made before the maturity of said notes, be and 
become immediately due and payable at the election of the 
holder thereof; and, LASTLY, to pay the remainder of 
said proceeds, if any there be, to said party of the first part, 
her heirs or assigns, upon the surrender and delivery to the 
purchaser, his, her or their heirs or assigns, of possession 
of the premises so as aforesaid sold and conveyed, less the 
expense, if any, of obtaining possession. 

AND the said party of the first part does hereby agree 
at her own cost, during all the time wherein any part of the 
matter hereby secured shall be unpaid or unsettled, to keep 
the said improvements insured against loss by fire in the 
name and to the satisfaction of the party of the second part, 
or substituted trustee, in such fire insurance company or 
companies as the said party of the second part may select, 
who shall apply whatever may be received therefrom to the 
payment of the matter hereby secured, whether due or not, 
unless the party entitled to receive shall waive the right to 
have the same so applied; and also to pay all taxes and 
assessments, both general and special, that may become 
due on, or be assessed against, said land and promises dur¬ 
ing the continuance of this trust, and that upon any default 
or neglect to so insure, or pay taxes and assessments, 
60 when and as the same shall become due and payable, 
said party of the second part, or the trustee acting in 
the execution of this trust, shall have the power and it shall 
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be its or his duty, upon request of any party secured hereby, 
to make sale of said land and premises as hereinbefore pro¬ 
vided, it being 1 understood and agreed, however, that any 
party hereby secured, in the event of such default or neglect 
to so insure or pay said taxes and assessments, may at his 
option either treat the whole of said indebtedness hereby 
secured as in default or mav himself pav said taxes and 
assessments and the premiums for such insurance, in which 
latter event the sum or sums so paid shall be a charge here¬ 
by secured and bear interest at the rate of (i - l /> per centum 
per annum, from the date of such payment. 

AND it is further agreed that if the said prop 
be advertised for sale, as hereinbefore provided, and not 
sold, the trustees or trustee acting shall be entitled to one- 
half the commission above provided, to be computed on the 

i e * i i i j i i i 


)ertv shall 


amount of the debt hereby secured. 

AND the said party of the first part covenant 


will warrant specially the property hereby conyeyed and 


that she will execute such further assurances of 
as mav be requisite or necessary. 


IN TESTIMONY WHEREOF, on the dav and vear first 

7 * i + 


s that she 


said land 


hereinbefore written, the said party of the firs 
hereunto set her hand and seal. 

s/ Evelvn E. Nash 

* ' « 


part has 


(SEAL) 


Signed, sealed and 
delivered in the 
presence of— 

s/ Frances A. Crawford 
s/ Harry M. Packard 

District of Columbia, to wit: 

I, Harry M. Packard, a notary Public in and for the 
aforesaid District, do herebv certifv that EVELYN E. 
NASII party to a certain Deed bearing date on the 25 day 
of February, A. I). 1925 and hereto annexed, personally 
appeared before me in said District, the said pvelyn E. 
Nash being personally well known to me as the person who 
executed the said Deed and acknowledged the same to be 
her act and deed. 
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GIVEN under mv hand and seal this 2 dav of March 
A. D. 1925. 

/s/ HARRY M. PACKARD, 
(Seal) Notary Public. 

Witness was shown a record of the Receiver of the Fed- 
eral-American National Bank & Trust Company as to an 
account carried in said Federal American National Bank 
& Trust Cpmpany in the name of “Evelyn E. Nash, 
61 interest accumulation account”. Said record was 
offered and received in evidence as interveners’ Ex¬ 
hibit “I)”, and showed a balance on deposit in said account 
as of February 25, 1933, in the sum of $1763.93. 


Cross Examination by Mr. Campbell 

The account referred to was opened to take care of the 
net rents from tjhe property which was security for the 
notes involved in this case, which net rents were turned 
over to the bank to be used for certain purposes in connec¬ 
tion with the notes. Witness did not know the manner in 
which withdrawals were made from the account. Evelvn 
E. Nash had nothing to do with withdrawals of funds from 
that account. Said withdrawals were made upon checks 
signed bv some officer of the Federal-Ainerican National 
Bank & Trust Company and were applicable to the pay¬ 
ment of interest and other charges upon the property. 

Cross Examination by Mr. Springston 


The deposits made in the Evelyn E. Nash, interest ac¬ 
cumulation account, were not segregated into separate 
funds except in so far as there was a separate account kept 
as a matter of bookkeeping. The funds went in with the 
general funds. 

It was thereupon stipulated between the parties that the 
credit balance of $1763.93 in the Evelyn E. Nash, interest 
accumulation account, in the Federal-American National 
Bank & Trust Company, was built up through deposit of 
certain checks, \yhich checks were collected through the 
local clearing house, and that on the day of each collection 
the clearing house checks were against the bank, so the 
bank paid out money and received nothing with two excep¬ 
tions. That on those two dates, the clearings were in favor 
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of the bank, that one of them was an item in the sum of 
$363.98, and another in the sum of $521.31; that i:i respect 
to these two checks tliev were collected through the 

+ o 

62 Federal Reserve Bank at Richmond, and the credit 

d in the 
of those 
lev came 


s for in- 


there passed, and credit balance reinaine 
Federal Reserve Bank of Richmond in excess 
amounts until after the bank suspended, and then t 
back into the bank. 

Thereupon John R. Waller, called as a witnes 
terveners, having been duly sworn, testified in sublstance as 
follows: 

Direct Examination by Mr. Ward 

Witness is the President of the defendant cor 
The transfer of $1,042 on July 5 from Evelyn 


po ration. 
E. Nash 


Interest Account to the account of Realty Investment and 


the pur- 
e details 


Securities Corporation was in connection with 
chase of the $1,000 Foley note. In working out tl 
ii became necessary to have additional money and [the bank 
was prevailed upon to turn over the amount mentioned in 
part payment of interest and accumulation. 

Cross Examination by Mr. Campbell 

Having taken up the Foley note in the manner stated by 
tiie Realty Investment and Securities Corporation the note 
for a time w*as taken over bv the International B&nk until 


^>oper of 
as never 


arrangements could be made with Catherine J. C 
Dubuque, Iowa, to whom it was sold. The note w| 
cancelled. 

Thereupon the interveners rested; and the defendant 
Realty Investment & Securities Corporation, to maintain 
the issues on its part joined, called as a witness on its be¬ 
half John R. Waller, who testified in substance as follows: 

Direct Examination by Mr. Campbell 

The Realty Investment & Securities Corporation was the 
owner of the property involved in this suit during all of 
the period involved herein, and witness handled financial 
matters for said Realty Investment & Securities Corpora¬ 
tion in connection with the first deed of trust on the prop¬ 
erty. From time to time witness had certain nego- 
63 tiations with certain officers of the Federal-Ameri¬ 
can National Bank & Trust Company in regard to 
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renewals of this deed of trust, which negotiations were with 
Mr. Meanv, and occasionallv with Mr. Poole. Witness was 
thereupon shown a letter from Federal-American National 
Bank & Trust Company, which was offered and received in 
evidence as Defendant's Exhibit No. 1, and which was as 
follows: 

FEDERAL-AMERICAN NATIONAL BANK & TRUST 

COMPANY 

Washington, I). C. 

September 6, 1932 

“Realty Investment & Securities Corp., 

Washington, I). C. 

Gentlemen: 

We have your letter of September third in reference to 
the semi-annual payment due August twenty-fifth on the 
Rochelle Apartment. 

Interest on all the notes comprising this loan has been 
paid and credited to the holders’ accounts, excepting the 
$1,000.00 note held by Mrs. Catherine Foley. As Mrs. Foley 
holds this note in her personal files, we have written her 
asking her to present the note for endorsement of interest, 
at which we shall give her our check for $30.00. 

Verv trulv vours, 

A. R. Doming, 

Arthur R. Deming, 

. Real Estate Department/’ 

Thereupon, Thomas T. Keller, recalled as a witness, tes¬ 
tified that some of the notes, other than Mrs. Foley’s note, 
were in the possession of the bank for collection and some 
were not. 

John R. Waller, recalled as a witness, was thereupon 
shown a letter from Federal-American National Bank & 
Trust Company which was offered and received in 
64 evidence as Defendant's Exhibit No. 2, and which 
was as follows: 
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Federal-American National Bank & Trust Company 

Washington, D. C. 

January 23, 1933 

“Realty Investment & Securities Corporation 
720 Jackson Place, Northwest, 

Washington, D C. 

Gentlemen: 

Attention: Mr. John B. Waller 
Receipt is acknowledged of your letter of Jahuarv 20th 
requesting further renewal of the first trust notes on the 
property at 1003 You Street, Northwest, and enclosing re¬ 
newal insurance policy. 

This matter will, of course, have immediate coi 
and we shall communicate further with vou. 

Yerv trulv vours, 

L. E. Meany, Manager, 
Real Estate Department” 

Witness thereupon continued as follows: 

Following the receipt of said letter the Realty Investment 
& Securities Corporation executed renewal slips attached to 
the notes, extending the notes for one year from February 
25, 1932. 

Witness thereupon identified a letter which the Realty 
Investment & Securities Corporation had written to the 
Federal-American National Bank & Trust Company, which 
was offered and received in evidence as Defendant’s Ex¬ 
hibit No. 3, and which was as follows: 

Realty Investment and Securities Corporation, 

Washington, D. C. 

January 20, 1933 

! 

“Federal-American National Bank & Trust Co. 
Washington, D. C. 

Gentlemen: 


sideration 


With reference to the notes of Evelvn E. Nash in 
65 the sum of $50,000, secured by first deed of trust on 
the Rochelle Apartment at 1603 You Street, which 
have been extended to February 25, 1933, we request that 




56 REALTY INVESTMENT & SECURITIES CORPORATION VS. 


you continue the present trustee arrangement and secure 
an extension of this obligation for a period of a year. 

The reasons for this request need no elaboration. Every 
effort has been made to secure a refinancing of this loan, 
but it is absolutely impossible during the present unprec¬ 
edented conditions affecting the country. 

We are enclosing insurance policy effective at the ex¬ 
piration of the policy now held by you. 

Very truly yours, 

John R. Waller’’ 

The witness was asked about the trustee arrangement 
referred to in isaid letter, and said that the Federal-Ameri- 
can National Bank & Trust Company insisted upon taking 
all of the net proceeds, after deduction of the current oper¬ 
ating expenses, and putting them in a special account. The 
Realty Investment & Securities Corporation had no rights 
with respect to that account and could not withdraw funds 
from it. The net rentals from the property were paid 
monthlv to the Federal-Ameriean National Bank & Trust 
Company. There was an understanding between the Realty 
Investment & Securities Corporation and said Bank that 
disbursements from the account would be first for the pay¬ 
ment of taxes and then for interest. 

Following the letter of January 20, 1933, (Defendant’s 

Exhibit No. 3) witness had numerous conferences with Mr. 

Meanv and Mr. Poole. In said conversations witness re- 
* 

quested an extension of the loan for another year under 
the same terms and conditions as the previous year. Mr. 
Meany stated they would have to take the matter up with a 
number of noteholders, and they would do so and endeavor 
to get an extension as thev had in other vears. Wit- 
66 ness called on Mr. Meany several times as to the 
progress he was making and he said there was some 
delay in getting answers, but he hoped to have favorable 
answers from all the noteholders. Witness sent in the re¬ 
newal insurance policv referred to in the letter (Exhibit 
No. 3). 

Witness thereupon identified and there was offered and 
received in evidence as Defendant’s Exhibit No. 4, the fol¬ 
lowing letter from Realtv Investment & Securities Cor- 
poration: 
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Realty Investment & Securities Corporation, 
Washington, D. C. 

“ March 27, 1933 

“Federal-American National Bank and Trust Co., 
Washington, D. C. 

Gentlemen: 

We will appreciate a statement from you at your early 
convenience, giving an account to date of the rentals from 
the Rochelle Apartment, which have been turned over to 
you as trustee for the benefit of the noteholders, secured 
by first deed of trust on said property in the sum of $50,000. 

We take this opportunity to call your attentioji to the 
semi-annual taxes due and payable during the current 
month. 

We again call your attention to your failure to pay in¬ 
terest due August, 1932 and February, 1933 on one of the 
notes held by the International Bank, Washington, D. C., 
and request that this payment be made as promptly as pos¬ 
sible. 

Verv truly yours, 

John R. Waller.” 

Witness thereupon continued as follows: 

The Realty Investment & Securities Corporation 
67 did not pay the interest on the notes direct to the 
noteholders. It paid the net proceeds from tlie prop¬ 
erty to the Federal-American National Bank & Trust Com¬ 
pany. Prior to the time of the assignment of rents the 
Realty Investment & Securities Corporation deposited 
monev to pav the interest in the Merchants Bank and Trust 
Company. Thereafter the net income was deposited in the 
Federal-American National Bank & Trust Company. The 
Realty Investment & Securities Corporation made no di¬ 
rect payment of interest whatever. Other than the demand 
made upon the Realty Investment & Securities Corporation 
for the payment of principal by Mrs. Foley on August 10, 
1933, there had been no other demand made upon the 
Realty Investment & Securities Corporation for payment. 

Witness thereupon identified a paper which he testified 
the Realty Investment &. Securities Corporation had re- 
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ceived, which was offered and received in evidence as De¬ 
fendant’s Exhibit Xo. 5, and which was as follows: 

Federal-American National Bank & Trust Company 
14th and G Streets, X". W., 

Washington, D. 0. 

To Realty Investment & Securities Corporation 
726 Jackson Place, 

Washington, D. C. 

A semi-annual instalment of interest on $17,500.00 princi¬ 
pal amount of notes of Evelyn E. Nash, secured upon Lot 
23 in Square 175 will be due and payable at this office on 
August 25, 1933. Please present this notice when making 
payment. 


68 Cross Examination by Mr. Sprinyston 

Witness was asked the exact conversation which occurred 
leading up to the opening of the interest accumulation ac¬ 
count in the Federal-American National Bank & Trust Com¬ 
pany. and stated it was a demand by the Federal-American 
National Bank & Trust Company for the control of the in¬ 
come from thy property; that the Realty Investment & Se¬ 
curities Corporation had asked for an extension of the 
loan and the bank said the onlv basis tliev would extend 

i * * 

would be that they should have control of the revenue and 
expenditures, ,and that arrangement was made. 

Q. Was there any arrangement made that if there was a 
surplus it would go to the corporation, the property owner? 
A. There was no definite agreement as to that. That monev 
was to be applied to the payment of interest and taxes, and 
the balance would belong to the owner of the property. 

Cross Examination by Mr. Ward 


To the best of witness’ recollection the transaction lead¬ 
ing to the opening of the interest, accumulation account took 
place in February, 1931. The demand was made by the 
Merchants Bank & Trust Company, which was the result 
of a demand bv the noteholders, so that all of the notehold- 
ers were advised of this transaction in 1931. Witness 
stated that his letter of January 20, 1933 to the bank was 
answered by the bank, but that after that reply there was 
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no definite correspondence. Realty Investment <£: Securi¬ 
ties Corporation never addressed any of the noteholders 
with regard to the proposed extension in February of 1933, 
but the Federal-American National Bank & Trust Company 
sent out a letter. Witness was thereupon shown copy of 
form of letter to one of the noteholders, which interveners 
offered and which was received in evidence, and which was 
as follows: 

69 Federal-American National Bank & Trust C 

Washington, 1). C. 


ompany, 


i 

“January the twd 
1933 

“Reverend Dawson Burns, 

223 Congress Street, 

Brooklyn, New York. 

Mv dear Reverend Burns: 

In conjunction with several other individuals \ 
real estate notes in the amount of $1000.00, made 


ntv-fifth 


on hold 
bv Eve¬ 


lyn E. Nash, being part of the total loan of $50,000.00, se¬ 
cured by first deed of trust on the Rochelle Apartment, 
1603 You Street, Northwest. 

These notes matured on February 25th, 1932, and in an 
effort to be of service to the holders of notes, this institu¬ 
tion at that time had the property inspected by an experi¬ 
enced appraiser, who indicated the value of the property to 
be in his opinion $60,000.00. At that time the holders of 
the notes agreed to an extension of the loan in its full 
amount for the further period of one year with tin 1 under¬ 
standing that the rents of the property would be turned 
over to this institution for payment of operating expenses, 
taxes and interest on these notes. 

This has been done and the interest and taxes have been 
promptly paid and a sum accumulated to take care of the 
interest which will be due February 25th, 1933 and the 
taxes which will be due in March, 1933. 

Some days ago inquiry was made of the owners of the 
property as to whether this loan could be paid in full at its 
maturity on February 25th, 1933. The owners of tlje prop¬ 
erty indicate that they will be unable to make aiy pay- 
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ments on account of the loan and request a further re¬ 
newal for one year with the same arrangements as 

70 to collection of rents. 

If vou will advise us what vou wish done in this 
* * 

matter, we shall be glad to communicate with the owners 
of the property in an effort to arrange matters satisfac¬ 
tory to all of the holders of the notes. 

Very truly yours, 

1 L. E. Meany, Manager, 

| Real Estate Department’’ 

Witness agreed to transfer $1,042 from Interest-Ac¬ 
cumulation Account to apply on purchase of $1,000 Foley 
note. Witness was not notified regularly of the disburse¬ 
ments of interest on the notes as made by the bank. He 
usually checked with the bank to see that the taxes were 
paid, but there was not any specific definite notice sent to 
the Realty Investment & Securities Corporation. At one 
time the defendant secured a list of the holders of the notes, 
but did not keep up with the renewals. There were several 
of those at one time. Witness does not believe he ever had 
a full list. This was in 1932. 

Q. What did; you do in that connection in 1933? A. Noth¬ 
ing in 1933. 

Q. You do not know how many of these holders agreed 
to the extension in 1933? A. We do not. 

Q. You did not know any of them? A. We did not. 
Thereupon the defendant rested. 

Thereupon the court stated that it was of the opinion 
as a matter of law that the interveners had a right to take 
into consideration on their right to foreclose in this suit 
the status at the time they filed their intervening petition, 
to which, ruling the defendant took and was allowed 

71 an exception. 

Be it further remembered that the foregoing con¬ 
tains the substance of all the evidence given on the hearings 
of this cause, and each of the exceptions stated to have been 

taken bv the attornevs for the defendant Realtv Invest- 

* */ 

ment & Securities Corporation were so taken and were duly 
allowed and noted by the court, and in order that each and 
every thereof may be preserved and made of record this 
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statement of evidence is duly stated, approved anti signed, 
and ordered to be made of record in the above entitled 
cause this 8th day of April, 1936. 


JENNINGS BAIljEY, 

Justice. 

Approved: 

EDMUND D. CAMPBELL, 

Attorney for Realty Investment & 

Securities Corporation. 

GEORGE B. SPRINGSTON, 

Attorney for Cary A. Hardee , Receiver. 

HUSTON THOMPSON, 

HERBERT S. WARD, 

Attys. for Intervening Petitioners. 
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